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GENESISAND EVOLUTION OF PUBLIC INTEREST
LITIGATIONIN THE SUPREME COURT OF PAKISTAN:
TOWARD A DYNAMIC THEORY OF JUDICIALIZATION

Maryam S. Khan

I. INTRODUCTION

Judicial activism in South Asia, as well as the unique form of pre-poo
litigation known as “public interest litigation” (PIL) on which much of it rests, has
received considerable attention in recent years from both South Asianraigph fo
scholars. The concept of public interest law or PIL is not novel and is often
instinctively traced back to the PIL phenomenon of the 1960s idrified States.

In recent decades, the American practice has been a notional counterpart of public
interest in courts in other constitutional systems.

However, the South Asian incarnation of PIL is, in many ways,
distinguishable from the Angldmerican experience. Upendra Baxi’s early
critique of the Indian Supreme Court’s activism in the mid-1980s is the classic
statement of the distinctiveness of the Indian genre of Baxi uses the term
“social action litigation” (SAL) to emphasize the very different historical triggers,
institutional settings, and conceptual groundings of PIL in the Indiatext The
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1. See, eg., Shyami Fernando Puvimanasingfiewards a Jurisprudence of Sustainable
Development in South Asia: Litigation in the Public Interest, 10 SJSTAINABLE DEV. L. & PoL’Y
41, 41 (2009) (explaining how impoverished and loelass citizens are able to gain access to the
judicial system through PIL).

2. See MANSOOR HASSAN KHAN, PUBLIC INTEREST LITIGATION: GROWTH OF THE
CONCEPT AND ITS MEANING IN PAKISTAN 3 (1993) [hereinaftelKHAN, GROWTH OF THE
CONCEPT.

3. Upendra BaxiTaking Suffering Serioudly: Social Action Litigation in the Supreme Court
of India, 4 THIRD WORLD LEGAL STuD. 107, 108 (1985).

4. Seeid. at 10809 (describing the distinction between SAL in Indrad PIL in the United
States).
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focus of SAL, for instance, is on issues of socio-economic justemte, iepression,
and governmental lawlessnés@n the other hand, Baxi argues, PIL activism in
the United States is centralized in the “civic participation in governmental
decisionmaking” to “secure greater fidelity to the parlous notions of legal
liberalism and interest group pluralism in an advanced industrial capitalistic
society.”

While SAL has undergone multiple phases of evolution, critical appraisal, and
judicial self-correction in India, constitutional migration has encouraged
indigenized variations of SAL to germinate and expand in the broader Ssiath
region: Pakistan, in particular, has witnessed a burgeoning of 8ilice the
appointment of Iftikhar Chaudhry as the chief justice of the Supouet in 2005
by General Pervez MusharrafChaudhry’s appointment led to constitutional
crises arising from the court’s challenges to the political legitimacy and survival of
Musharraf’s military regime, as well as the democratic governments succeeding
it."

Far from being chastened by the limitations of SAds well as of judicial
populism generally-in driving structural socio-economic change in India, PIL
appears at the center stage of judicial activism in Pakistan and provides a
formidable instance of what comparative scholars refer to as the “judicialization of
politics.””” Simply put, judicialization is a rising trend in constitutional systems

5. Id. at 109-10.

6. Id. at 10810; see also, Clark D. CunninghamPublic Interest Litigation in Indian
Supreme Court: A Sudy in the Light of American Experience, 29 J. OF THEINDIAN L. INST. 494,
496 (1987) (describing Indian PIL as “a phoenix: a whole new creature arising out of the ashes of
an older order”).

7. See Surya DevaPublic Interest Litigation in India: A Critical Review, 28 Gv. JUST. Q.
19,27-29(2009) (explaining how PIL discourse in India candivided into three broad phases
that differ from each other in terms of who ini&dtPIL cases, what the subject matter or focus of
PIL was, against whom the relief was sought, and the judiciary responded to PIL cases).

8. See, eg., Maryam Khan,Selective Borrowings, WE THE PEOPLE A SYMP. ON THE
CONST. OF INDIA AFTER 60 YEARS, 1950-2010,SEMINAR NO. 615 (Nov. 2010),available at
http://www.india-seminar.com/2010/615/615_maryanarkhtm#top [hereinafter Khan,
Selective Borrowings).

9. The label SAL refers mostly to India’s variant of PIL. In the context of Pakistan and
South Asia more generally, the more traditionaledipion of PIL is used in recognition of its
common usage in the courts and constitutional jleigm

10. See Maryam S. KhanAmbiguous Ambitions, DEVELOPMENTAND COOPERATION (Nov.
18, 2013), available at http://www.dandc.eu/en/article/pakistans-supremademust-protect-
fundamental-rights-without-overstepping-its [heedtar Khan,Ambiguous Ambitions] (asserting
Chaudhry resuscitated PIL and, in effect, enatedSupreme Court to grant itself the power to
select and prioritize issues for judicial intervenj.

11 Seeid.

12. See MARTIN SHAPIRO & ALEC STONE SWEET, ON LAw, POLITICS, AND
JUDICIALIZATION (2002); Torbjérn Vallinder,The Judicialization of Politics—A Worldwide
Phenomenon: Introduction, 15 NT’L PoL. Sci. Rev. 91, 91 (1994)see also Ran Hirschl, The
New Constitutionalism and the Judicialization of Pure Politics Worldwide, 75 FORDHAM L. REV.
721, 723 (2006) [hereinafter Hirschludicialization of Pure Palitics] (distinguishing between
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around the world toward a relocation of lawmaking powers from repegsen
institutions to judiciarie$. It is characterized by a growing inclination on the part
of judiciaries to frame political controversies that implicate broader nation fiogildi
processes as constitutional isslieBhus, the political significance of the court is
enhanced in unprecedented ways.

The Pakistani Supreme Court’s meddling in pure politics under Chief Justice
Chaudhry’s headship is part of this global expansion of judicial power. From the
time of Musharraf’s first coup in October 1999 to Chaudhry’s retirement in
December 2013, the Supreme Court took cognizance of a broad swatlitioél
questions! These political questions included matters such as regime legitimacy,
law reform, economic policy and deregulation, regulation of electoral pex;ess
eligibility of elected representatives to hold office, validity of constitutiona
amendment processes, intervention in executive appointments, conflict
management, and even some issues bearing on foreign Pafidged, Chaudhry
himself became a symbol of judicial overreach, especially after hisndeco
reinstatement in 2009.Most, if not all, of these political questions, along with a
litany of other issues, were litigated and adjudicated under the ever-eéxpand

ordinary judicial review and rights adjudication the one hand, and the judicialization of pure
politics on the other); Russell A. Millet,ords of Democracy: The Judicialization of “Pure
Politics” in the United States and Germany, 61 WASH. & LEE L. REV. 587, 598 (2004). “Pure
politics” encompasses questions of high political salience such as regime legitimacy, validity of
electoral process outcomes, legality of executirerqgatives in the spheres of macroeconomic
policy and planning and national security, and llegacognition of group identities for
autonomous self-governance or greater participadooess in political processeee Hirschl,
Judicialization of Pure Politics, supra, at 59899. Hirschl accepts that the classification of éssu
as purely political is contingent on the politico-Egcontext, but nevertheless considers this
definition to be an expedient way of highlightifgetpolitical salience of certain constitutional
guestionsSee id. at 723. Other scholars, including Miller, have atteedpto articulate a more
concrete definition of pure politics within narrmentexts.See Miller, supra, at 598.

13. See Vallinder,supra note 12, at 91 (defining judicialization of patis).

14. See, eg., Rachel E. BarkowMore Supreme than Court? The Fall of the Political
Question Doctrine and the Rise of Judicial Supremacy, 102 ®Lum. L. Rev. 237, 237 (2002)
(distinguishing between the framing of certain éswas constitutional and the concomitant
assumption that courtsnot the political process or the demeare the proper forums for settling
these issues).

15. Id.

16. See Taiyyaba Ahmed QureshiState of Emergency: General Pervez Musharraf’s
Executive Assault on Judicial Independence in Pakistan, 35 N.C.JINT’L L. & COoM. REG. 485,
518-28 (2010) [hereinafter Quresl@tate of Emergency] (discussing several political cases heard
by the Supreme Court of Pakistan); see also KAeijguous Ambitions, supra note 10, at 2 for
a discussion about Chaudhry’s reinstatement to the Supreme Court of Pakistan in 2009 and the
resulting increase in the court’s consideration of questions of a political nature.

17. See Osama Siddique,Judicialization of Politics: Pakistan Supreme Court’s
Jurisprudence after the Lawyers’ Movement, in UNSTABLE CONSTITUTIONALISM: LAW AND
PoLITICS IN SOUTH AsIA (Marc Tushnet & Madhav Khosla eds., forthcoming 2(b&reinafter
Siddique,Judicialization of Politics]; see also Khan, Ambiguous Ambitions, supra note 10 for a
discussion of Chaudhtyjudicial activism.

18. See Siddique,Judicialization of Palitics, supra note 17;see also Khan, Ambiguous
Ambitions, supra note 10 for a discussion of Chaudhry’s judicial activism.
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umbrella of PIL”

The Pakistani Supreme Court’s hyper-activism has provided scholars working
at the intersection of law and political science with a unique opportunity to
reexamine positive theories on the expansion of judicial power. Research
judicialization has snowballed in the past few years and is no longéedirno
democracie$. The conventional notion that “it seems very unlikely that one will
encounter the judicialization of politics outside democratic polities”™ has been
effectively challenged by groundbreaking work on judicial activismbath
transitional and authoritarian context®akistan is also increasingly the subject of
commentary and theorizing on judicialization.

Yet, a decade after the Supreme Court’s activism emerged, the literature on
judicial activism in Pakistan remains sparse and informed by limited taxsaty
On the one hand are the global theories of judicial power, which sestuabe
Pakistan’s case within an existing comparative paradigm.” However, they tend to
gloss over its much more complex political history by selectively ithatimg a
single grand instance of regime legitimation or judicial defecti@n the other
hand is the literature focused on Pakistaihis literature is almost entirely

19. See Khan, Ambiguous Ambitions, supra note 10.

20. See e.g., infra note 22 and accompanying text for examples of arebe of
judicialization in non-democracies.

21. C. Neal TateWhy the Expansion of Judicial Power?, in THE GLOBAL EXPANSION OF
JupiciAL POWER 27, 28 (C. Neal Tate & Torbdrjn Vallinder eds.95%).

22. See generally ToM GINSBURG, JUDICIAL REVIEW IN NEwW DEMOCRACIES
CONSTITUTIONAL COURTS INASIAN CASES 106 (2003); Tamir Moustafd,aw Versus the State:
The Judicialization of Politicsin Egypt, 28 Law & Soc. INQUIRY 883 (2003); Tamir Moustafa &
Tom Ginsburg,Introduction to RULE BY LAW: THE POLITICS OF COURTS IN AUTHORITARIAN
REGIMES 1, 21-22 (Tom Ginsburg & Tamir Moustafa eds., 2008¢e also THE
JUDICIALIZATION OF POLITICS IN ASIA 77-233 (Bjorn Dressel ed., 2012).

23. See Ran Hirschl,The Judicialization of Mega-Politics and the Rise of Political Courts,
11 ANN. REV. PoL. Sci. 93, 10302, 11112 (2008) [hereinafter HirschRise of Political Courts]
(discussing th Pakistani Supreme Court’s role in the country’s changing political atmosphere);
David S. Law,A Theory of Judicial Power and Judicial Review, 97 Geo. L.J. 723, 79091 (2009)
(discussing the political tension between Mushaared Chief Justice Chaudhrytatie Cella,
The World’s Most Meddlesome Supreme Courts, FOREIGN POLICY (June 25, 2012pvailable at
http://www.foreignpolicy.com/articles/2012/06/2%thworld_s_most_meddlesome
_supreme_courts (discussing examples of judici@tiam in Pakistan).

24. Seeinfra notes 2526 and accompanying text for examples of literatinat, while
related to judicialization, only sparsely addraestigial activism in Pakistan.

25. See, eg., Hirschl,Rise of Palitical Courts, supra note 23, at 997; Law,supra note 23,
at 754-57.

26. See Hirschl, Rise of Political Courts, supra note 23, at 11112 (arguing that courts are
invariably confronted with harsh political reactsowhere judicial power is not actively supported
by political stakeholders, citing Musharraf’s judicial purge of November 2007 as an important
case in point); Lawsupra note 23, at 79@1 (arguing that the function of the Supreme Cofirt
Pakistan as a whistleblower against the excessie dflusharraf regime through judicial review
is an illustration of the monitoring and coordimgtiroles of courts that enable them to mobilize
popular opinion in favor of judicial independence).

27. Seeinfra notes 2829 and accompanying text for examples of the umifyr of
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absorbed with two tops: (1) the “Lawyers’ Movement” and the role of the media
in sustaining it and (2) the Supreme Court’s judicialization jurisprudence under
Chief Justice Chaudhry and concerns over judicial independence and
accountability”

A crucial part of the judicialization story, which appears to be of marginal
importance in this literature, is the gradual and cyclical expansion of threrSaip

literature on judicial activism in Pakistan.

28. See, e.g., HUMAN RIGHTS WATCH, DESTROYINGLEGALITY : PAKISTAN’S CRACKDOWN
ON LAWYERS AND JUDGES (2007); MUNEERA. MALIK , THE PAKISTAN LAWYERS® MOVEMENT:
AN UNFINISHED AGENDA (2008) Zahid Shahab Ahmedhe Role of the Pakistani Mass Media
in the Lawyers’ Resistance Against the Musharraf Dictatorship, 2007-2009, 4 PAKISTANIAAT 61
(2012); Zahid Shahab Ahmed & Maria J. Stepheghting for the Rule of Law: Civil Resistance
and the Lawyers’ Movement in Pakistan, 17 DEMOCRATIZATION 492 (2010);Aitzaz Ahsarthe
Preservation of the Rule of Law in Times of Strife, 43 INT’L LAW. 73 (2009); Sadaf Azizl.iberal
Protagonists? The Lawyers’ Movement in Pakistan, in FATES OFPOLITICAL LIBERALISM IN THE
BRITISH POST-COLONY: THE PoLITICS OF THE LEGAL CoMPLEX 305 (Terence C. Halliday,
Lucien Karpik, & Malcolm M. Feeley eds., 2012); Ali K, The Lawyers’ Movement in
Pakistan: Law Beyond Politics, Soc. Sci. REs. NETWORK (Dec. 26, 2007), available at
http://papers.ssrn.com/sol3/papers.cfm? abstraet0id8727; Daud Munir, From Judicial
Autonomy to Regime Transformation: The Role of the Lawyers’ Movement in Pakistan, in FATES
OF POLITICAL LIBERALISM IN THE BRITISH POST-COLONY, supra, at 378 [hereinafter MuniRole
of the Lawyers’ Movement in Pakistan]; Daud Munir, Sruggling for the Rule of Law: The
Pakistani  Lawyers’ Movement, 251 MDDLE E. Repo 37 (2009), available at
http://iwww.merip.org/mer/mer251/struggling-rule-laws. Akbar ZaidiA Political Movement in
the Making, 42 ECON. & PoL. WKLY . 2036(2007); Toby Berkman, NoteThe Pakistani Lawyers’
Movement and the Popular Currency of Judicial Power, 123 HaRv. L. Rev. 1705 (2010);
Pakistan: Lawyer’s movement is the ‘vanguard of democracy,” ASIAN HUMAN RIGHTS COMM’N,
(Mar. 3, 2008), http://www.humanrights.asia/newstamews/AHRC-STM0532008; Huma
Yusuf, Old and New Media: Converging During the Pakistan Emergency (Mar. 2007-Feb.
2008), MIT CTR. FOR FUTURE CivIC MEDIA (Jan. 12, 2009 12:53 PM),
https://civic.mit.edu/blog/humayusuf/old-anéwmedia-converging-during-the-pakistan-
emergency-march-2007-february-2008.

29. See, eg., Maureen Byrnes et alRakistan’s Courts and Constitution Under Attack:
Reversing the Damage, HUMAN RIGHTS FIRST (2008),available at https://www.humanrightsfirst
.org/wp-content/uploads/pdf/pakistan-courts-reppdf INT’L BAR ASSN, A LONG MARCH TO
JUSTICE A REPORT ONJUDICIAL INDEPENDENCE ANDINTEGRITY IN PAKISTAN (2009),available
at http://www.ibanet.org/Human_Rights_Institute/Worl¢_lregions/Asia_Pacific/Pakistan.aspx;
INT’L COMM’N OF JURISTS AUTHORITY WITHOUT ACCOUNTABILITY : THE SEARCH FORJUSTICE
IN PAKISTAN (2013), available at http://www.icj.org/pakistan-retiring-chief-justieshaudhryte
aves-legacyf-robust-yet-inconsistent-actiam-human-rights; Shoaib A. Ghiabliscarriage of
Chief Justice: Judicial Power and the Legal Complex in Pakistan under Musharraf, 35 LAW &
Soc. INQUIRY 985 (2010); Tassaduq Hussain Jillabefending the Constitution Under the Rule
of Law, 43INT’L LAW. 67 (2009) Tasneem Kausadudicialization of Politics and Governance in
Pakistan: Constitutional and Political Challenges and the Role of the Chaudhry Court, in
PAKISTAN’S STABILITY PARADOX 28 (Ashutosh Misra & Michael E. Clarke eds., 2010harles
H. Kennedy,Judicialization of Politics in Pakistan, in THE JUDICIALIZATION OF POLITICS IN
AsiA 139 (Bjorn Dressel ed., 2012) [hereinafter Kenneligicialization of Politics]; Qureshi,
Sate of Emergency, supra note 16, at 5188; Mohammad Waseendudging Democracy in
Pakistan: Conflict between the executive and judiciary, 20 GONTEMPORARY SOUTH ASIA 19
(2012)]; Aitzaz Ahsan, Op-EdPakistan’s Tyranny Continues, N.Y. TIMES, Dec. 23, 2007,
http://www.nytimes.com/2007/12/23/opinion/23ahs#mifA_r=2&ex=1199077200&en=68e
42dac0c2828&ei=5070&emc=etal&oref=slogin.
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Court’s power through the production and use of PIL since its genesis in the early
1990s. This marginalization creates the impression that the Supreme ofourt
Pakistan has scarcely engaged in activism in the past and that theRikeas a
political and strategic tool has no noteworthy precedents in the court’s history.” In
effect, explanations for the judicialization of politics under the Chaudhust eoe
deeply de-historicized and disconnected from the political and institutional
evolution of judicial power.

To understand the contemporary judicialization phenomenginether in
Pakistan or on a broader scal# is necessary to contextualize it within its
historical antecedents. This article presents two reasons for advancing thi
argument. The first has to do with the method of theorizing. Vistualll the
research that exists on judicialization of politics in Pakistand indeed a large
majority of work on judicialization in generaltakes a static view of judicial
power that presents a highly dichotomized before and after picture of judicial
politics." This “static method” captures and magnifies a small, defined, and often
transient space on a much longer temporal axis. But it does so ity éhata
deceptively constructs a sense of profound rupture from the past. A eellecti
reading of the accounts of judicialization jurisprudence under thedBhagourt
creates a general impression that the Supreme Court’s activism is unprecedented
and that the court’s assertion of independence breaks away from a past
characterized by judicial submission and subordination to other state inssiftition

By historicizing the court’s activism through a study of the evolution of PIL, a
temporalized view of judicialization emerges. The temporalized view uncawners
iterative process building up to the hyper-activism of the Chaudhust cver a
span of a quartatentury. This alternative “dynamic method” also reveals an
episodic waxing and waning of judicial activism. It shows that judiciaViaati is
a process along a continuum, not a culminating event. Just as there aie p&rio
activism, there are periods of judicial retreat.

This leads into the second reason for retelling the story of thee®ep
Court’s contemporary judicialization through the medium of the evolutionary cycle
of PIL—the question of theory itself. Based on a static method, the “static theory”
dismisses periods of relative judicial lull and inactivity or even active teaza
inconsequential for positive theorizing. Not surprisingly, scholars and

30. Seesupra notes 23, 26, 289 and accompanying text for literature on judigiaiver in
general,the lawyers’ movement in Pakistan, and judicialization jurisprudence under Chaudhry.
This literature does not discuss in detail thednisal evolution of judicial activism in Pakistan,
creating the impression that judicial activism unite Chaudhry court was a novelty.

31. But see Anil Kalhan,“Gray Zone” Constitutionalism and the Dilemma of Judicial
Independence in Pakistan, 46 VAND. J. TRANSNAT’L L. 1, 33-42 (2013)(examining the role of
the judiciary and judicial independence in Pakistanlight of the historical institutional
imbalance in civil-military relations).

32. See supra notes 2829 and accompanying text for accounts of judicaian
jurisprudence under Chaudhry.

33. Seesupra notes 2629 and accompanying text for literature on judigition in
Pakistan that presents a static view of judicialgo
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commentators tend to attribute the recent episode of judicialization togaotiter
things, the personal courage and leadership of Chief Justice Chaudfarious
other explanations attribute the judicialization phenomenon to institutionadisupp
from lawyers associatioriscivil society organization$,and the medid.In some
way, all these factors were drivers of judicialization and converged iopitipus
environment to transform a largely conformist Supreme Cototardramatically
activist one. But all of these explanations zero in on a brief windabaut four
years, from 20052009. They overlook the highly relevant trends in the use of and
support for PIe—both within and without the judiciarypreceding this period.

This article uses the case of Pakistan as a hypothesis-generating exercise for a
preliminary exploration into the idea of a dynamic theory of judicialization in
transitional systems. The article does not attempt the ambitious goal of
constructing a holistic theory, but instead aspires to the more humble objective
taking the initial steps toward reconceptualizing judicialization. Broadly, it
emphasizes three things through a dynamic theory: (1) it prosidesre nuanced
historical perspective on judicial power that reveals interesting continuities
between past and present; (2) it underscores the deeper, structimal fedind
both judicialization and judicial rollback in contrast to the momentary and
ephemeral “determinants of judicial power™;™ and (3) it highlights the strategic
role of constitutional courts as political actors in their own righteingals of both
judicial activism and judicial retreat from political questions. In the case of
Pakistan, the emergence and development of PIL in the Supreme ilCdbet
1990s provide the building blocks for a dynamic theory of judicialization.

Part Il of this article introduces a historical dimension to the phenomenon
judicialization in Pakistan. It begins with a general background of Ptludimg
its original vision and novel features, and a brief textual analysislofdfited
constitutional provisions. It draws parallels between Pakistan and Indiheo
genesis of PIL and argues that PIL in Pakistan is deeply rooted in the judiciary’s
crisis of legitimacy arising fromht Supreme Court’s historical support for
dictatorships. Similar to the post-emergency rise of SAL in India addeearlier,

34. See, eg., Ghias,supra note 29, at 996 (arguing that one of the primairyets of
judicial activism was the strategic leadership ohief Justice Chaudhry); Kennedy,
Judicialization of Politics, supra note 29, at 1448 (discussing Chaudhry’s groundbreaking
work upon his appointment as chief justice in 20@g Mian & A. H. NayyarRule of Force Vs.
Rule of Law in Pakistan, Soc. Sci. REs. COuNCIL 1, 1, available at http://essays.ssrc.org
/pakistancrisis/2008/01/02/rutg-forcevs-rule-of-law-in-pakistan/ (last visited Oct. 18, 2014)
(discussing Chaudhry’s confronting the seemingly arbitrary power of the Pakistani government in
his role as chief justice).

35. See Munir,Role of the Lawyers’ Movement in Pakistan, supra note 28 for a discussion
of the role of lawyers’ organizations in judicialization.

36. See Ahmed & Stephasupra note 28, for a discussion of the role of civil @sations
in judicialization.

37. See Yusufsupra note 28, for a discussion of the role of the madiadicialization.

38. See Ghias,supra note 29, at 996.

39. See Maryam Khan,The Politics of Public Interest Litigation in Pakistan in the 1990s, 2
Soc. Scl. & PoL’y BuLL. 2 (2011) [hereinafter KharRolitics of Public Interest Litigation]
(describing the use of PIL as a political tool bg Supreme Court of Pakistan in the 1990s).
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the revived political process in Pakistan in the late 1980s created tleefep#ue
judiciary to reimagine, reinvent, and propagate its role from an exponent of
authoritarian rule to the custodian of a new, democratic political ordegtinifil.
Finally, Part Il situates the early development of PIL within the lahggorical

and political context of the 1980s and 1990s. The objective of teiview is to
emphasize the judiciary’s strategy as a political actor and the judge-led
instrumentalization of PIL for the accumulation of judicial power.

Part 1l introduces innovative analytical and quantitative elements to the stud
of PIL as well as of the interdependence of PIL and judicialization.oltes
beyond the genesis and early development of PIL to explore its evohwgorthe
past twenty-five years, from 1988013 and presents the first such systematic
empirical analysis of PIL in both the Supreme Court of Pakistan aunth $sia
generally’’ The analysis in Part Ill is based on a combination of quantitative and
qualitative data collated from a study of all 218 reported PIL judgmentiseof
Supreme Court during this period. This article uses a methodofqegriodization
that divides PIL into chronological periods or phases of judicialization @iccpr
to changes in political conditions. The objective of periodization is to fouegr
the political choices of the Supreme Court in relation to both largerempow
struggles and the shifting positions of other political institutions, rectand
interest group mobilizations. The periodized study clearly shows that there are
alternating periods of judicial activism on the one hand and judicial retreat from
political questions on the other.

Building upon the case data and the periodized study in Part Ill, Part IV
focuses on periods of judicial activism to map important transmutatiofdLi
jurisprudence over time. The rationale for dwelling on periods ofigetiis not to
exclude the phenomenon of judicial retreat from the judicialization discdurse,
to explain the qualitative changes, as well as continuities and patterns, that
accompany judicialization over time. A theory of judicialization that endsavo
only to explain the general temporal cyelthe alternating rise and fallof
judicial activism is a partial theory. A more comprehensive theory must
additionally explain the evolving nature and shifting goal posfadi€ial activism
in successive cycles, as well as the deep interconnectedness of thadast
present in judicial discourse. The mapping of PIL jurisprudence inPattémpts
to lay the groundwork for this purpose.

A key observation of Part IV is that even thougte Supreme Court’s
judicialization jurisprudence has evidently proliferated both in terms of the
guantity of unconstitutional rulings and the extent of jurisprtideimnovation and
judicial overreach, there is a remarkable continuity in the kinds afesss
adjudicated by the court under the garb of PIL during the init28&11997) and

40. The most comprehensive empirical examinationékadts on the subject is a study of
all the cases on SAL in the Indian Supreme Cougt aten-year period between 1997 and 2007
with a much narrower objective of testing judi@#titudes toward the claims of poor and
marginalized litigantsSee Varun Gauri Public Interest Litigation in India: Overreaching or
Underachieving?, World Bank Policy Research Working Paper No. 5108v( 2009).
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subsequent waves of judicial activism (200607 and 2002013). The
conjunction of PIL with salient and recurrent political questions fdually the
entire two and a half decades of its use demonstrates that, in transibicieties

like Pakistan, the determinants of judicial power are embedded in structural
factors. Such factors provide an enabling environment for legitimacyesl
judicial actors and the professional and lay denizens of the law eduadiding

bona fide litigants—to cyclically assert ascendancy, even hegemony, over the
political process.

Part IV ends with critical reflections on the evolution of PIL jurisigmce. It
argues that the Supreme Countepeated use of PIL for self-legitimation at the
expense of democratic processes has, among other things, contsigaiédantly
to institutionalizing an anti-democracy jurisprudence. Part V concludesthth
important findings and preliminary thoughts on how insiglisfPakistan may be
harnessed to develop a dynamic theory on judicialization.

I1. HISTORICAL BACKGROUND TO PUBLIC INTEREST LITIGATION IN PAKISTAN

A. Original Vision & Parallelswith India

Commentators on PIL in Pakistan all tend to agree Beabzir Bhutto v.
Federation of Pakistan" and Darshan Mash v. Sate” were the pioneering
Supreme Court PIL casé&sAlthough these cases were decided only a few months
apart, they could not have been more distant in terms of the solg#et and the
socio-economic status of the parties. The petitioneBenazir Bhutto was the
daughter and political heir of Zulfikar Ali Bhutto, the prominent politiczard the
first popularly elected prime minister of PakistarBenazir challenged the
constitutional validity of certain electoral laws introduced by the military dictato
General Ziadl-Haq on the basis that they violated her political party’s freedom of

41. (1988) 40 PLD (SC) 416.

42. (1990) 42 PLD (SC) 513.

43. For examples of earlier works on PIL that pointhese pioneering cases, selAK,

GROWTH OF THECONCEPT, supra note 2, at 4348, 60-70; Faqir Hussainiccessto Justice, PLD
Journal 10, 19 (1994) [hereinafter Hussahagcess to Justice]; Syed Mushtaq HussaifRublic
Interest Litigation, PLD Journal 5, #8 (1994) [hereinafter HussaiRublic Interest Litigation];
Rashid Akhtar QureshRublic Interest Litigation—Prospects and Problems, PLD Journal 95, 96
(1994) [hereinafter QureshProspects and Problems]; Nasim Hasan ShahPublic Interest
Litigation as a Means of Social Justice, PLD Journal 31, 35 (1993); and Faqir Hussd&toblic
Interest Litigation in Pakistan 7 (Sustainable Dev. Policy Inst., Working Paper §p.1993)
[hereinafter HussairRIL in Pakistan]. For more recent works, seeERNER MENSKI, AHMAD
RAFAY ALAM & MEHREEN KASURI RAZA, PUBLIC INTERESTLITIGATION IN PAKISTAN (2000);
Maryam Khan & Osama Siddiqudhe 2005 South Asian Earthquake: Natural Calamity or
Failure of Sate? Sate Liability and Remedies for Victims of Defective Construction in Pakistan,
9 AsIAN L. 187, 21719 (2007); Muhammad Amir MunirPublic Interest Litigation in the
Supreme Court of Pakistan 12-13 (Soc. Sci. Research Network, Working Paper Aug007)
[hereinafter Munir,Public Interest Litigation]; and Abdus Sattar Asghar, Judge, Lahore High
Court, Address at the National Judicial Conferelstamabad 2011, Public Interest Litigation: A
Tool to Protect Fundamental Rights (Apr. 23, 2011).

44, Farhan BokhariBenazir Bhutto, FIN. TIMES, Dec. 27, 2007.
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associatiorf. The Darshan Masih case, on the other hand, was a representative
class action on behalf of bonded laborers in the brick kiln indisttyset a
precedent for what was to become #ae motu jurisdiction of the constitutional
courts,” through which the courts empowered themselves to take cognizance of
matters addressed to them through letters and informal complaints, as well as on
their own motior”

Notwithstanding the contrast between these two cases, early obsdriérs o
agreed that collectively they constituted the essential vision and charactefistics o
PIL.” The primary objective of PIL, according to these cases, was to facilitate
sccial justice for poor and underprivileged individuals and groups, as wetlras f
classes of people who suffered from state oppression or were generally tanab
pursue their claims through the formal justice system because of vphgsigal,
economic, and social constraifitsThe defining element of PIL was the right to
seek “access to justice””' directly through the constitutional courts by mitigating
traditional rules of standing in adversarial litigation in favor of bona fide
representatiofi. Other ancillary, but nonetheless important, aspects of PIL include
waiver of court fees, provision of legal aid, expansive and purpasigrpretation
of constitutional rights in view of broader principles of policy, flexiliguisitorial
procedures often involving fact-finding through multiple stakeéis and expert
committees, rolling reviews, and a diverse range of both dispositive and open
ended remedie$.In the words of a Supreme Court justice in the early 1990s, P
was intended for “alleviating the sufferings of the masses” through the recognition

45. See Benazr Bhutto, (1988) 40 PLD (SC) at 4487.

46. See Darshan Masih, (1990) 42 PLD (SC) at 5191.

47. The Supreme Court, the apex court of the coutdigether with the high courts of the
four provinces of Punjab, Sindh, Balochistan, antlyter Pakhtunkhwa comprise the
constitutional courts of Pakistan.ARSTAN CONST. art. 175. These courts have multiple
jurisdictions: appellate, advisory, and originalater amendments to the constitution also
provided for a Federal Shariat Court to decide twebr not any law was repugnant to the
injunctions of Islam. RKISTAN CONST. art. 203C. Unless otherwise stated, this articksube
term “constitutional courts” to refer only to the Supreme Court and the provincial high courts.

48. See Darshan Masih, (1990) 42 PLD (SC) at 513 (acknowledging thatchief justice of
Pakistan received a telegram alleging bonded labactices and the Supreme Court chose to
preside over the case).

49, See KHAN, GROWTH OF THECONCEPT, supra note 2, at 4348, 60-70; HussainPublic
Interest Litigation, supra note 43, at #8; QureshiProspects and Problems, supra note 43, at 96;
Shah,supra note 43, at 35; Hussai\ccess to Justice, supra note 43, at 19; HussaiRIL in
Pakistan, supra note43,at 7.

50. Darshan Masih, (1990) 42 PLD (SC) at 5346; Benazir Bhutto, (1988) 40 PLD (SC) at
446-47.

51. See Hussain,PIL in Pakistan, supra note 43, at 1, (explaining how PIL emerged as a
judicial response to redress the problems of tlerprivileged, by giving them a right to access
the courts to seek justiceSee generally Hussain Access to Justice, supra note 43, at 1.80.

52. See HussainAccess to Justice, supra note 43, at 19 (describing the simple procedure for
bringing a complaint before the constitutional ¢syrHussainPublic Interest Litigation, supra
note 43, at 7 (noting that the traditional standinigs have relaxed as PIL has evolved).

53. Seegenerally MENSKI, ALAM & RAZA, supra note 43.
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of “social rights.” These included “freedom from indigence, freedom from
ignorance and discrimination, a right to healthy environment, protectam fr
massivecorporate frauds and governmental oppression.”” Others described it as a
mechanism for “liberalising” the adversarial system “on behalf of poor and down-
trodden sections of society.””

Early stocktaking scholarship on PIL suggests that it was adaptednin ma
ways from across the border in Indidn the mid-1970s, India was witness to
unprecedented judicial populism that ostensibly sought social and ecquostitie
for the poor’ The Indian Supreme Court’s procedural and jurisprudential
innovations revolved around the violation of constitutional rights, leading to
formidable rights discourse in favor of direct judicial accesSlittle Indians in
large numbers.”” These innovations included: the relaxation of the standing rule
and other procedural niceti€sexpansion of the substantive meaning of right to
life to encompass broader matters of social and economic empowerment and
human dignity" establishment of a novel, epistolary jurisdiction that enabled the
court to take cognizance of rights violations on the basis of letters arspayger
reports and reinterpretation of the otherwise unenforceable Directive Principles
of Policy” to support and enhance the procedural and substantive innovations of
this new breed of litigatiofi. The kind of issues that this judicial populism targeted
included “freedom from indigency, ignorance and discrimination as well as the
right to a healthy environment, to social security and to protection firassive
financial, commercial and corporate oppression.””

54. SeeShahsupra note 43, at 31, which advances the belief that$eeils are eradicated
through PIL.

55. 1d. at 34.

56. HussainAccess to Justice, supra note 43, at 1415.

57. See MENSKI, ALAM & RAzA, supra note 43, at 87 (discussing the influence of Indian
case law on Pakistani judgments).

58. See Arun K. ThiruvengadamRevisiting the Role of the Judiciary in Plural Societies
(1987): A Quarter-Century Retrospective on Public Interest Litigation in India and the Global
South, in COMPARATIVE CONSTITUTIONALISM IN SOUTH ASIA 341 (Sunil Khilnani, Vikram
Raghavan & Arun K. Thiruvengadam, eds., 2013) (jliog a masterly synthetic analysis of the
literature on PIL in India).

59. A.B.S.K. Sangh (Ry.) v. Union of India, A.l.R. 1B8S.C. 298, 317 (India).

60. See S. P. Gupta v. President of India, A.l.R. 1982.9.49, 15652 (India) (discussing
the evolution of the standing rule).

61 See Francis Coralie Mullin v. Adm’r, Union Territory of Delhi, (1981) 2 S.C.R. 516,
518-19 (India) (holding that the right to life givesrans the right to human dignity, the right to
nutrition, clothing, and shelter, as well as tlghtito learn and to express oneself).

62. See Bandhua Mukti Morcha v. Union of India, A.l.LR. 1974CS 802, 84041 (India)
(holding that, in some circumstances, one can ievbk jurisdiction of the court with a letter or
telegram).

63. See INDIA CONST. pt. IV.

64. See Sanjay Rupareliad Progressive Juristocracy?, The Unexpected Social Activism of
the Indian Supreme Court 11 (KELLOGG INST., Working Paper No. 391, 2013) (stating that
between 1950 and 1967 the Supreme Court, inspyrédedDirective Principles, struck down 128
pieces of parliamentary legislation).

65. P.N. BhagwatiSocial Action Litigation: The Indian Experience, in THE ROLE OF THE
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Almost all the jurisprudential and procedural innovations of SALnidid
found resonance in the PIL movement in Pakistan throughtiverepdicial
interpretations. The manner in which judges likened their ideas, anthed ti
explicitly referred to Indian judicial pronouncements, gave PIL a nachowed
flavor. Simultaneously, however, they took pains to defineif?ladigenous terms
as an ideological rightsased device to “achieve democracy, tolerance, equality
and social justice according to Islam.”™ Examples of this include Chief Justice
Muhammad Haleem’s express reliance on a string of Indian precedents in the
pioneering case oBenazir Bhutto,” and the formulaic adaptation of the “little
Indians in large numbers” language to “little Pakistanis in large numbers” in the
seminalDarshan Masih case” The emphasis of early PIL cases on the issue of
bonded labor was also heavily inspired by influential Indian juegsf’ as was

70

the creation of theuo motu doctrine.

Leading Indian legal scholars like Upendra Baxi and S. P. Sathe explain that
the judge-induced SAL was an attempt by the Indian Supreme Caudrshal a
“new, historical basis of legitimation of judicial power” in response to the “post-
Emergency euphoria at the return of liberal democracy,”” and “to increase its
political power vis-avis other organs of government.””” From a vantage point
almost three decades after the emergence of SAL, Nick Robinson assetigsthat
“new interventionism was born at a time when Parliament and the country’s other
representative institutions were increasingly politically fractured and vieaged
abdicating their governance responsibilities.”” This governance vacuum enabled
the Indian Supreme Court to step into the political sphere and expand its
jurisdictional and remedial reach to a plethora of governance functions.

Similarly, the growth of PIL as a methodical feature in Pakistani
constitutional jurisprudence coincided with the departure of the military

JUDICIARY IN PLURAL SOCIETIES20,21(Tiruchelvam & Coomaraswamy, eds., 1987).

66. See Benazir Bhutto v. Federation of Pak. (1988) 40 P(ST) 416, 419;see also
MARTIN LAU, THE ROLE OF ISLAM IN THE LEGAL SYSTEM OF PAKISTAN 95-120 (2006)
(detailing the important contribution of Islamigyaments to the advent of PIL in Pakistan).

67. See Benazir Bhutto, (1988) 40 PLD (SC) at 5287.

68. Darshan Masih v. State (1990) 42 PLD (SC) 513, 5#8;also Khan, Sdlective
Borrowings, supra note 8 (commenting on the potential, in an effortjuickly fix socio-political
issues, to forget that the problems of the “little Indians” and “little Pakistanis” are far removed
from constitutional niceties).

69. See MENSKI, ALAM & RAZA, supra note 43, at 87.

70. Seeid. at 80-82 (discussing the initiation sfio motu in Pakistan).

71 Baxi,supranote 3, at 113See also UPENDRABAXI, THE INDIAN SUPREMECOURT AND
PoLITICS 122-23 (1980) (asserting that the Indian Supreme Court’s judicial activism in the post-
Emergency period was an attempt to “bury its emergency past”).

72. S. P. Sathe]udicial Activism: The Indian Experience, 6 WASH. U. J.L.& PoL’Y 29, 51
(2001).

73. Nick Robinson,Expanding Judiciaries: India and the Rise of the Good Governance
Court, 8 WASH. U. GLOBAL STUD. L. REV. 1,43 (2009) (arguing that the shortcomings of India’s
representative institutions and a constitutional mandate for a “controlled revolution” led the
Indian Supreme Court to enlarge its role).
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government of General Zial-Haq and the reinstallation of civilian government in
the late 19808.The timing of PIL’s creation suggests parallels with India in terms

of the triggers for the development of social and economic rigped
constitutionalization. Like SAL in India, Pakistani PIL reflected a complexahix
post-dictateship judicial catharsis and a crisis of governance in Pakistan’s political
institutions”’ Deep political fractures existed not only between the military junta
and political elite, but also among the different elements of the new civilian
government. This provided the constitutional courts sufficient spacditalate

an alternative narrative on governance and socioeconomic jlistice.

But, surprisingly, despite the many similarities between India and Pakistan i
the political and institutional conditions driving the creation of this newnfof
litigation, the interconnections between the judiciary’s crisis of legitimacy and the
emergence of PIL remain unexplored and unarticulated in the contBskistan.
Historically, the Pakistani judiciary has supported military dictators byineafing
coups andaiding in the consolidation of extra-constitutional regimes, while
sabotaging democratic forces and constitutional processes as well as its own
autonomy. The decline and fall of General Zig-Haq’s military government,
installed by a coufn 1977, and the comeback of political parties in the late 1980s
brought the taint and infamy of judicial collaboration with the dictator to the
forefront of judicial politics: The judiciary had to construct some kind of

74. Barring some early but isolated examples of the Pakistani Supreme Court’s attentive eye
on developments in India, there was a decade-ldamysh between India and Pakistan in the
emergence of PIL. As a result, the “development cycle” of PIL was accelerated in Pakistan. See
MENSKI, ALAM & RAzA, supra note 43 at 124. Describing four distinct phases of judicial
activism in India, Menski argues that:

[i]f we observe that Pakistan started at once irfioait phases of public interest litigation, we

must also note that this has been possible only becakstaRajudges—and some litigants

and their legal advisersknew of the earlier developments in Indian publigdition and

were able to copy those concepts selectively.

Id.

75. See, eg., Statev. M.D., Wasa (2000) 22 CLC (Lahore) 471, 475 (Pak.) (“The rationale
behind public interest litigation in developing otues like Pakistan and India is the social and
educational backwardness of its people, the dwadedelopment of law of tort, lack of
developed institutions to attend to the mattergpublic concern, the general inefficiency and
corruption at various levels. In such a socio-easigocand political milieu, the non-intervention
by Courts in complaints of matters of public comcevill amount to abdication of judicial
authority.”).

76. See Khan,Politics of Public Interest Litigation, supra note 43, ab.

77. See, eg., OMAR NOMAN, THE POLITICAL ECONOMY OF PAKISTAN 1947-85 140-50
(1988) (recounting the Supreme Court’s support of one such dictator, General Zia-ul-Haqg, who
eventually abrogated the constitution and limiteel power of the court); Kausaypra note 29,
at 30 (“In short, Pakistan’s Supreme Court has followed the path of least resistance and least
fidelity to constitutional principles...the courts have been the military’s handmaiden in extra-
constitutional assaults on the democratic order.”).

78. See, eg., Osama SiddiqueThe Jurisprudence of Dissolutions. Presidential Power to
Dissolve Assemblies Under the Pakistani Constitution and Its Discontents, 23 ARIZ. J. INT’L &
CoMmP. L. 615, 646 (2006) [hereinafter Siddiguirisprudence of Dissolutions] (“The judges
were frustrated, disillusioned, and at times scafllyicritical about the anti-democratic forces that
they blamed for thstate of affairs.”).



_28.2_KHAN_ARTICLE 4 (DO NOT DELETE) 2/23/20158:15PM

2014] TOWARD A DYNAMIC THEORY OFJUDICIALIZATION 297

symbolic break with the past in order to stake a claim to independencecanel a
pro-democracy facade. PIL provided the means for the judiciarytioresolve its
internal contradictions and make reparations for its past delegitimation of
democratic patics. The nexus between the judiciary’s ongoing crisis of legitimacy

and the use and proliferation of PIL has become more apparent in successive
phases of judicial activism.

B. “Original Jurisdiction” of the Constitutional Courts: The Textual Site of
PIL’s Creation

With the benefit of hindsight, it is perhaps an obvious trutt fIL is
textually grounded in the provisions relating to the jurisdictionjaditial review
powers of the constitutional courts in the Pakistani Constitutioh9g3 (1973
Constitution)” The 1973 Constitution was the first indigenous constitutional
framework to be promulgated by a democratically elected governmengthtbe
consensus of major political parties, including Zulfikar Ali Bhutto’s majority party,
the Pakistan Pedgs Party (PPP).” Though past constitutions provided for
constitutional rights in some forfth,the 1973 Constitution empowered the
constitutional courts in fundamentally different ways through an edébdcet of
“Fundamental Rights” directly enforceable by the court$ In addition to the
general appellate and advisory jurisdictions, it endowed both the apex 8uprem
Court and the provincial highoarts with a special “original jurisdiction” with
specific jurisdictional, procedural, and remedial powers devoted to the
enforcement of the Fundamental RightsAdditionally, the 1973 Constitution

79. PAKISTAN CONST. (1973), reprinted in M. MAHMOOD, THE CONSTITUTION OF THE
ISLAMIC REPUBLIC OF PAKISTAN: A COMPREHENSIVE AND DETAILED COMMENTARY WITH A
COMPARATIVE STUDY OF THECONSTITUTIONS OFPAKISTAN, 1956 AND 1962(1973) (containing
the 1973 Constitution and commentary regardingdtheslopment of the law as seen in the 1973
Constitution).

80. See Maryam S. KhanEthnic Federalismin Pakistan: Federal Design, Construction of
Ethno-Linguistic Identity and Group Conflict, 30 HARV. J.ON RACIAL & ETHNIC JUST. 77,103~
14 (2014) (providing a summary of the constitution-ingk process and how the 1973
Constitution was different from past constitutignsge also PHILIP E. JONES THE PAKISTAN
PEOPLESPARTY: RISE TOPOWER 99-255 (2003) (discussing the PPP and its rise to powe

81. See PAKISTAN CONST. (1956) arts. 521; PAKISTAN CONST. (1962) art. 6.

82. See PAKISTAN CONST. (1973)arts. 928 (outlining protection of Fundamental Rights);
see also Khan & Siddiquesupra note 43, at 21516 (discussing whether the growing trend of
PIL can provide a legal remedy to Pakistani victiohgdhe 2005 South Asian earthquake). The
Fundamental Rights provided by the 1973 Constituticlude, but are not limited to: right to life
and liberty (Article 9); safeguards as to arresd aetention (Article 10); prohibition against
slavery and forced labor (Article 11); protectioga@st retrospective punishment (Article 12);
protection against double punishment and self4micration (Article 13); inviolability of dignity
(Article 14); freedom of movement (Article 15); é@om of assembly (Article 16); freedom of
association (Article 17); freedom of trade, busies profession (Article 18); freedom of speech
(Article 19); freedom of religion (Article 20); prection of property (Article 24); and equality of
citizens (Article 25).See PAKISTAN CONST (1973). Recently added to this list are the right t
information (Article 19A) and the right to educatiArticle 25A). Id.

83. See FAQIR HUSSAIN, THE JUDICIAL SYSTEM OFPAKISTAN, 2011, at 1418, available at
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strengthened the judiciary’s power to enforce these rights by providing that laws
that were inconsistent with or made in derogation of the FundamegtasRvere
void.*

The respective original jurisdictions of the high courts and Suprems oo
enforcing Fundamental Rights became the site of the genesis andpdexedaf
PIL" The two jurisdictions overlap somewhat, but mostly rest on different
threshold requirements. The following textual analysis of the constitutional
foundations of PIL aims to generate a nuanced understanding pfrfBprudence
and how it has evolved over time.

Article 199(1)(c) of the 1973 Constitution deals with the original glicison
of the high courts and provides:

[A] High Court may, if it is satisfied thato other adequate remedy is

provided by law . . ., on the application of aamygrieved person, make

an order giving such directions to any person or authority,dirguany

Government exercising any power or performing any functionririn o

relation to, any territory within the jurisdiction of that Court as may be

appropriate for thenforcement of any of the Fundamental Rights.. . . .”
Therefore, at least prima facie Fundamental Rights adjudication in the higk co
necessitatesocus standi in the form of an “aggrieved person.”™ The aggrieved
party has to additionally show that “no other adequate remedy” is obtainable,
either because the ordinary remedies have been exhausted or because those that
exist are inadequate in the given circumstarices.

In addition to this specific provision pertaining to the enforcement of
Fundamental Rights, the high courts have conventional powers ¢opssgative
writs, including mandamusprohibito, certiorari, habeas corpus, anduo
warranto.” While generally the writ jurisdiction of the high courts requicsis
standi in the form of “an aggrieved party,” habeas corpus and guo warranto may
be put into operation “on the application of any person.”” Even so, there is no
express authority enabling the high courts to issue sritsnotu.

The original jurisdiction of the Supreme Court under Article 184f3)he

http://www.supremecourt.gov.pk/web/user_files/FilejudicialsystemofPakistan.pdf; Hina
Jilani, Human Rights and Democratic Development in Pakistan, INT’L CENTER FORHUM. RTS. &
DEMOCRATIC DEvV. 1, 22 (1998) available at http://hria.equalit.ie/pdf/es/16/Pakistan.pdf
(discussing the history and the development oBilnigreme Court of Pakistan).

84. PAKISTAN CONST. (1973)art. 8.

85. See, eg., MENSKI, ALAM & RAzA, supra note 43, at 32; MunirPublic Interest
Litigation, supra note 43, at 78 (discussing the advent of PIL inSbereme Court under Article
184(3) of the constitution).

86. SeePAKISTAN CONST. (1973)art. 199(detailing jurisdiction of the high courts).

87. 1d. art. 199(1)(c) (emphasis added).

88. Id.

89. Id.

90. Id. arts. 199(1)(aXb). These writs are not enumerated in the cotigtital provisions
by their Latin maxims, but their definitions essalty correspond to well-established categories
of English common law writs.

91. Id. art. 199(1)(c).
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1973 Constitution is exercisable independently of the high courtileAl84(3)
states:

Without prejudice to the provisions of Article 199, the Supreme Court

shall, if it considers that question of public importance with reference

to the enforcement oény of the Fundamental Rights conferred by

Chapter | of Part Il is involved have the power to makerder of the

nature mentioned in the said Article.”

Prima facie, the Supreme Court’s jurisdiction is not circumscribed by any
specific locus standi requirement. The dilution of legal standing is the core
component of PIL, an interpretive outcome that was initially viewed asl ot
now seems fairly intuitiveRegardless, the court’s jurisdiction is restricted by the
threshold requirements of “a question of public importance” with respect to the
enforcement of Fundamental Right&his means that any person, whether or not
an “aggrieved party,” can invoke the Supreme Court’s jurisdiction as long as the
Fundamental Rights issue is one of “public importance.”™ It also appears that there
is no express bar against the otherwise distinct jurisdictions of fhrerSe Court
and the high courts operating concurrently in circumstances where aevadg
party who has no other adequate remedy raises an issue of public impamtance
relation to the enforcement of Fundamental Rights. Presumably, in seh tae
petitioner could choose one of the two jurisdictions.

Article 184(3) states that the Supreme Court shall “have the power to make an
order of the nature mentioned in [Article 199].”” The plain wording of this
provision suggests that the Supreme Court can only makesottur the high
courts are empowered to make in their Fundamental Rights jurisdictiorevdow
this apparent constraint on the Supreme Court seems to be of little corseque
given that the ambit of the higlwts’ orders extends to “any person or authority,
including any Governmeraxercising any power or performing any function in, or
in relation to, any territory within the jurisdiction of that Couds may be
appropriate for the enforcement of any of the Fundamental Rights.”” Thus, even if
the Supreme Court’s remedial powers are coextensive with those of the high
courts, the range of possible remedies and directions for the enémterh
Fundamental Rights seems to be rather wide and open-ended inrhatk.fo

Quite apart from the respective original jurisdictions of the constitutional
courts, the Supreme Court’s overall authority is bolstered by other general
provisions. These include the “power to issue such directions, orders or decrees as
may benecessary for doing complete justice in any case or matter pending before

it”” and the provision that “[a]ll executive and judicial authorities throughout

92. PAKISTAN CONST. (1973) art. 184(3) (emphasis added).
93 Id.

94. Id.

95. Id.

96. Id. art. 199(1)(c) (emphasis added).

97. Id. art. 187(1) (emphasis added).
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Pakistan shall act in aid of the Supreme Court.”” These are referred to as the apex
court’s “inherent powers.”” But note that, facially, they apply only in the context
of a “case or matter pending” before the Supreme Court."”

Finally, in light of recent developments, it is important to mentlwat the
Supreme Court, unlike the high courts, does not have express autbatitectly
hear prerogative writ§. The Supreme Court may surely issue an order that is
effectively equivalent to a writ-based remedy, but only when adjudicating
Fundamental Rights-related case of public importance. However, then$eipr
Court’s original jurisdiction iS an extraordinary one and is not envisioned as a
routine forum for dealing with traditional, non-Fundamental Riglaseld writs.
This is the exclusive domain of the high courts, which, in ncases, requires
legal standing. For the Supreme Court to assume this ordinary visdigtion in
the absence of a concrete Fundamental Rights issue would be tantamount t
usurping the province of the high courts.

C. Pre-PIL Politics of the Zia Years & the Judiciary’s Crisis of Legitimacy

The rise of PIL in Pakistan is deeply embedded in the political hisfaitye
country, the institutional and structural centers of political power, #ied
judiciary’s encounter with this evolving landscape. Like various other post-
colonial states experimenting with the messy, non-linear, and inchositgess of
democratic transition, Pakistan has experienced multiple oscillations between
democratic and authoritarian governments since its first general electi®@0ti’1
In the first half of the 1970s, the Supreme Court couldhaee been immune to
the general euphoria of ushering in the populist government BbkaiuRli Bhutto,
embracing the country’s first democratic constitution, and celebrating the
recognition and protection of the people’s Fundamental Rights through an
independent judiciary unshackled from the rigors and oppressfopast
authoritarian regime. Indeed, one of the first major post-election judgments to
emanate from the Court underscored the unconstitutionality of regiraege
through military coups. The iconic words of then Chief Justice ¢talur Rahman
in the historic judgment ofAsma Jilani v. Government of Punjab are resurrected
time and again by democracy supporters:

May be, that on account of their holding the coercive apparatus of the

state, the people and the Courts are silenced temporarily, but let it be laid

down firmly that the order which the usurper imposes will reniigal

and the Courts will not recognize its rule.... As soon as the first

98. PAKISTAN CONST. (1973) art. 190.

99. MENSKI, ALAM & RAZA, supra note 43, at 32.

100. PAKISTAN CONST. (1973)art. 187(1)

101 Seeid. arts. 18486 (listing the powers of the Supreme Court, none licty expressly
give the court the authority to directly hear pgative writs).

102 Seegenerally Hasan-Askari RizviCivil Military Relations in Contemporary Pakistan,
40 SURVIVAL: GLOBAL PoL. & STRATEGY 96 (1998) (discussing the historical civil-miliyar
imbalance in Pakistan and the periodic attemptiaasition to civilian rule).

103 See JONES supra note 80, at 99-105 (describing Bhutto’s rise to power in domestic
politics).
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opportunity arises, when the coercive apparatus falls from the hands of

the usurper, he should be tried for high treason and suitabighad.

This alone will serve as a deterrent to would-be adventtiters.

The judgment was more a note of optimism for the new civilian govent than a
serious warning tGusurpers” and “would-be adventurers” as it came only after a
military government hacdhanded over the “coercive power of the state” to an
elected president.

But even so, the Supreme Court had made the first categorical declaration of
its own power—that it alone could legitimize regime change. This self-proclaimed
power was highly strategic. In openly expressing its power, thet dmih
supported and was supported by the electoral incumbent, mutuallyregigfthe
institutional interests of the judiciary and the new democratic governmhbist. T
construction of judicial power was thus a complex process of cawverdstrategic
responses to advantageous political circumstances. As future events stiwved
court’s declamation on its own did not and could not bring about a larger structural
shift in the relationship between the judiciary and de facto rulers.

The Supreme Court’s resolve was put to the test only a few years into its first
encounter with democratic transition. In 1977, General uEidaq deposd
Bhutto’s government and imposed martial law throughout the country on the
pretext of preventing a “civil war.”"™ Initially, Zia declared that his sole purpose
was to hold free and fair elections within ninety days of thgg@nd promised to
transfer power to elected representatiVeBut shortly thereafter, he used political
accountability as an excuse to delay electin&ia’s most urgent need was to
legitimize his coup, for which he primed the Supreme C6ufthe constitutional
courts found themselves at the center of the conflict between a de facaymilit
ruler and civilian politicians with mass public support. Anticipating the courts’
involvement in questions concerning the legitimacy of the new reglimagyurged
the more dissident and pro-democracy judfes.

104. Asma Jilani v. Government of Punjab, (1972) 24 RBQ) 139, 243.

105 Id.

106. NOMAN, supra note 77, at 122see also Shahid Javed BurkiPakistan Under Zia,
1977-1988, 28 ASIAN SURV., 1082, 109697 (1988) (discussing Zia’s illegal seizure of power and
his relationship with the United States after tlwwi& Union attempted to invade Afghanistan).
General Ziadl-Haq was the infamous coup-maker who thrust Pakiste the forefront of the
US-led fight against communism in Afghanistan witheo%3 billion of military and economic
assistance trickling in from the Reagan adminigtmaBurki, supra, at 1096.

107. NOMAN, supra note 77, at 128.

108 Id.

109, Official accounts of the coupuggest that Zia’s Proclamation of Martial Law was
issued after consultations with then Chief Jushiihammad Yaqub AliSee MahmoodKhan
Achakzaiv. Fed’n of Pak., (1997) 49 PLD (SC) 426, 471 (“Record shows that Martial Law was
imposed on 5th July, 1977 and on the same dayeimitrning C.M.L.A. called on the then Chief
Justice of Pakistan Mr. Justice Muhammad Yaqub Al emained with him for some time.
Proclamation of Martial Law was issued on the same day...Presumption is that Proclamation was
published after meeting with the Chief Justice.”).

110 See Siddique,Jurisprudence of Dissolutions, supra note 78, at 627 (discussing Zia’s
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The challenge to Zia’s coup arose almost immediately in the form of a
constitutional petition directly before the Supreme CouBégum Nusrat Bhutto
v. Chief of Army Staff.""" That petition disputed the constitutionality of the martial
law and ¢aimed that the constitutional rights of the detained members of Bhutto’s
political party, the PPP, had been violatéd his was the first time that the court
sought to adjudicate a question of regime changiguably a first-order political
guestion—under its new and largely untested Fundamental Rights jurisdiction
under the 1973 Constitutidh.

The freshly purged Supreme Court unanimously dismigssim Nusrat
Bhutto on the basis of the “doctrine of necessity.”" It declared that the imposition
of martial bw “appears to be an extra-constitutional step necessitated by the
complete breakdown and erosion of the constitutional and moral authbiite
Government of Mr. Zulfigar Ali Bhutto.”"” The court came to this conclusion on
the basis of an “objective narration of facts” as contained in official reports and
newspapers that showed that a “situation had . . . arisen for which the Constitution
provided no solution.”"" In particular, the “constitutional and moral authority” of
the PPP had been shown to be “continuously and forcefully repudiated” by
prolonged countrywide disturbancés.

The court opined that, under the circumstances, Zia’s military intervention
“acquired its effectiveness owing to its moral content and promise of restoration of
democratic institutins.”'"* The fact that the general election had been postponed as
a result of the necessity of completing the process of accountabilityplud ptfice
holders did not negate Zia’s “sincere and unambiguous declaration” that he would
hold fresh elections in the futulé The presiding justices justified their new oath
under martial law on the same premiS8eBut, most shockingly, the court
empowered Zia to amend the 1973 Constitution during the temppesiyd of

amendment of the constitution to require judgethefsuperior courts to take a loyalty oath).

111 (1977) 29 PLD (SC) 657. The petitioner was Beguosidt Bhutte—Zulfikar Ali
Bhutto’s wife and then acting chairperson of the PPP.

112 Id.

113 Seeid. at 671 (indicating that the unique facts of trase rendered past jurisprudence
inapplicable).

114 Id. at 76263.

115 Id.at 721.

116. Id. at 661. These “objective facts” included allegations of electoral rigging against the
PPP that were “confirmed” by the chief election commissioner, continuing and widespread
agitation beyond the control of civilian authoritiand local martial law, heavy loss of life and
property, the inability of law enforcement officgatio maintain law and order, the sanctioning of
the distribution of firearm licenses on a vast eday the PPP government in the Punjab to its
party members as a way of threatening the oppaosi@md the unlikelihood of a peaceful
resolution of thepolitical deadlock leading to “incalculable damage to the nation and the
country.” Id. at 701-02.

117. Begum Nusrat Bhutto, (1977) 29 PLD (SCat 704.

118 Id.

119 Id. at 723.

120, Seeid. at 719 (indicating that the President’s Order No. 9 of 1977 required justices of
the Supeme Court to take a new oath thatitted the words “to defend the Constitution™).
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what it euphemistically termed “constitutional deviation.”"”" At the same time, the
court stressed that the constitutional courts would continue to hayewer of
judicial review to judge the validity of any act of the martial lawhatities, even
though, paradoxically, the enforcement of Fundamental Rightstavasmain
suspended owing to the prevalent disorder in the cothtry.

From the perspective of democratic transition, what was most interesting and
unprecedented about thBegum Nusrat Bhutto judgment was the court’s
paternalistic posture toward political parties and its repeated insinuation that its
validation of the coup was in favor of democracyJnlike any time in the past,
the judgment actively validated the coup on a moral high grounesasration of
democracy, implying that the Supreme Court was entitled to standdgmgent
over the larger political process while also declaring openly a judicial pdrimers
with the de facto rulef! The selfeontradictions of the figurative “judge as
paternalist” in Begum Nusrat Bhutto were extremely insidious, as the judiciary
actively and subjectively assented to taking political decisions daedfiands of
the political representatives while giving normative credence to “would-be
adventurers.”” The judiciary would increasingly resort to condescension toward
democratic processes and institutions, making presumptuous claimerse&ing
future transitions to democracy through various constitutional anda-extr
constitutional means in order to justify arbitrary dissolutions of gowent as well
as Mushaaf’s military coup in 1999 and again in 2007."

In this manner, the Supreme Court’s original jurisdiction was co-opted within
just a few years of its inception for the historical judicial role ofimeg
legitimation. The notion of a Fundamental Rights jurisdiction was thueduon
its head”” But the court’s alignment with the dictator, however temporary, did not
ensure its continued existence or credibility. To the contrary, as timeoneit
became clear that Zia intended to control the reins of power and to useutte
only as a rubber stamp for his extra-constitutional political agenda.

With constitutional legitimacy on his side, Zia turned next to the issue of

121 Id. at 722.

122 Seeid. at 72122 (holding that the 1973 Constitution is still éffect and that the
superior courts and the president must still abigé).

123 See Begum Nusrat Bhutto, (1977) 29 PLD (SC)at 72123 (reasoning that the
institution of martial law was legitimized by therbbulent circumstances in the country).

124 Seeid. at 704 (holding that institution of martial lawmdapostponement of elections
were effected to protect democracy).

125 AsmaJilani, (1972) 24 PLD (SC) at 243.

126, See, e.g., Gen Musharraf’s second coup: Charge-sheet against judiciary; ‘Media
promoting negativism’; Country’s ‘integrity at stake’; Legislatures intact, DAWN, Nov. 4, 2007,
http://www.dawn.com/news/274263/gen-musharraf-eséaoup-charge-sheet-against-
judiciary-media-promoting-negativism-country-s-igitity-at-stake-legislatures-intact (describing
Musharraf’s second coup and the Supreme Court’s previous attempts to re-legitimize and move
back toward democracy shut down by Musharraf.)

127. Begum Nusrat Bhutto, (1977) 29 PLD (SCat 721 (holding that, pursuant to General
Zia’s martial law, the right to enforce Fundamental Rights as well as the Fundamental Rights
themselves “stand validly suspended.”).
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eliminating Bhutto. In April 1979, the Supreme Court convicted Bhuaito
conspiracy to commit murder in an extremely politicized trial with a splitiet

of four to three Despite several international appeals of clemency and
commutation of sentence, Bhutto was hanged in the dead of ‘highis dark
episode—labeled “judicial murder” by Bhutto’s supporters and others—Iled to the
popular perception that the judiciary was the puppet of the mifitaBnortly after
Bhutto’s execution, elections were cancelled and political parties banned.”™ In
1981, Zia subjected the constitutional courts to another major pathessentially
barred them from exercising their powers of judicial reviéw.

In 1988, after almost a decade-long clampdown on the judiciary, firei8ea
Court found the opportunity to reassert its autonomy throughFitndamental
Rights jrisdiction to support the political candidacy of Bhutto’s daughter, Benazir
Bhutto.™

Just months before the scheduled general election in 1988, Benazir gédllen
Zia’s amendments to laws regulating political parties.”* She argued they fell afoul
of the Fundamental Rights of freedom of association (Article 17)tandight to
equality (Article 25) and were thudtra vires of the 1973 Constitutioh: The
court agreed, holding for the first time that the constitutionairte’ judicial
review powers extended to voiding legislation (or parts of it) thatlicted with
Fundamental Rights on the basis of betHacie and actual discriminatioty. That

128 See Zulfikar Ali Bhutto v. State, (1979) 31 PLD (SCYZ¥ (containing a rejection of
Bhutto’s final appeal, which ultimately led to his execution); Zulfikar Ali Bhutto v. State, (1979)
PLD 31 (SC) 53 (containing Bhutto’s appeal of his guilty verdict); Zulfikar Ali Bhutto v. State,
(1979) 31 PLD (SC) 8(containing Bhutto’s initial trial in which he was found guilty); see also
VICTORIA SCHOFIELD, BHUTTO, TRIAL AND EXECUTION 208 (1979) (recounting the events of the
trials and the reaction of the news and journglists

129 See Peter NiesewandBhutto is Hanged in Pakistan, WASH. PosT, Apr. 4, 1979,
http://www.washingtonpost.com/wp-dyn/content/agi2D07/12/27/AR2007122701067.html
(recounting the circumstances of Bhutto’s execution).

130. In April 2009, on the thirtigh anniversary of Bhutto’s death, a number of prominent
legal figures, including retired judges, spoke dpeaout the various irregularities in the Bhutto
trial, suggesting thatIBitto’s hanging was politically motivated. See, e.g., Rana TanveeExperts
Term Z. A. Bhutto’s Execution a Judicial Murder, DALY TIMES (Apr. 4, 2009),
http://www.dailytimes.com.pk/default.asp?page=20082#805C04%5Cstory_4-4-
2009_pg7_23.

131 See NOMAN, supra note 77, at 120 (recounting the execution of Bhutta the
subsequent election ban).

132 See Provisional Constitution Order, No. 1 of 1981HETGAZETTE OF PAKISTAN
EXTRAORDINARY, Mar. 24, 1981reprinted in 33 PLD (Central Statutes) 183, 183 (stating
that no court could override the ruling of a Mart@urt during a period of martial law).

133 SeeBenazir Bhutto v. Federation of Pak. (1988) 40 RBQ) 416.

134. 1d. at 464-65 (explaining the constitutional groundsBenazir Bhutto). The holding
struck down laws introduced by General Zia thatrafited to expand the grounds on which
political parties could be banned, required parties to “register” with the Election Commission
upon fulfilling certain conditions within a shorilitation period, and provided the Election
Commission untrammeled powers to allow or disakopolitical party to functionld. at 540.

135 Id.

136. 1d. at 483. The court relied on Article 8 of the 197@€titution, which states that:

Any law, or any custom or usage having the force wf la so far as it is inconsistent with
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the first exercise by the Supreme Court of its powers to strike degisiation
arose in the context of a séig dictator’s tenure is highly significant, as it enabled

the court to create a constitutional moment around the pivotal themeeof th
synthesis of principles of state policy and Fundamental RighE&is signaleda
strategic reversal in the court’s political priorities and the revival of its authority
and legitimacy as a custodian of the much-anticipated democratic-constitutional
order.® One only has to skim thBenazir Bhutto judgment to appreciate the
heightened self-awareness of the court as a guardian of demodnacyidgment

is speckled with references such as “the democratic way of life as ensured by
Fundamental Rights,”"” “the onward progress of democracy,”"" “the democratic
method,”" and Fundamental Rights as “the pillars of democracy.”'” By
identifying with, and taking a calculated risk in supporting, the eadgolitical
parties, the court attempted, among other things, to soft-pedal ideambicracy
posture inBegum Nusrat Bhutto.'"

the [Fundamental Rights], shall, to the extent ohsinconsistency, be void. The State shall

not make any law which takes away or abridges thesigh conferred and any law made in

contravention of this clause shall, to the exterguzh contravention, be void.
PAKISTAN CONST. (1973)art.8 8§§1-2.

137. See Benazr Bhutto, (1988) 40 PLD (SCht 489 (stating that the “intention of the
framers of the Constitution...is to implement the principles of social and economic justice
enshrined in the Principles of Policy within the framework of Fundamental Rights” and that a
“rational synthesis” of these two components of the constitution “would lead to the establishment
of an egalitarian society under the rule of law.”). See Khan & Siddique, supra note 43, at 2224,
for an explanation of the principles of state pglisow they differ from the Fundamental Rights,
and how the constitutional courts have synthesizeth to achieve certain objectives under their
PIL jurisdiction.

138 See, eg., id.at 489 (stating that thedal of an egalitarian society “can only be achieved
under the rule of law by adopting the democratiy walife as ensured by Fundamental Rights
and Principles of Policy”).

139 Id.

140, 1d. at 490.

141 Id. at 516.

142 Id. at 519.

143 See, eg., Benazr Bhutto, (1988) 40 PLD (SC) at 580 (stating that the “inconsistency,
the contradictions, the departures and the repodiaif the law laid down in the judgment of
Begum Nusrat Bhutto’s case and the provisions made in the Provisional Constitutional Order are
too obvious and too numerous.”). It is an interesting fact that the only two judges of the Supreme
Court to sit on both apex court benches that dddisgum Nusrat Bhutto andBenazir Bhutto—
namely, former Chief Justices Mohammad Haleem (29889) and Nasim Hasan Shah (1993
1994)—were also the two pioneering and leading proponehBIL in the late 1980s and early
1990s.See Ahmed Rafay AlamPublic Interest Litigation and the Role of the Judiciary, at 2,
unpublished manuscripdyailable at http://www.supremecourt.gov.pk/ijc/Articles/17/2fgtThe
seeds of PIL were planted in Pakistan in the mitate 1980s by such luminaries of the legal
fraternity asjnter alia, Chief Justice Muhammad Haleem and Nasim Hasafi’$Hurther, for
the presence of the two justices on the Supremet®emches in question, s&egum Nusrat
Bhutto, (1977) 29 PLD (SC) at 657 af#nazir Bhutto, (1988) 40 PLD (SC) at 416. For a profile
of Justice Haleem, seklustice Haleem passes away, DAWN, Aug. 12, 2006, http://www.dawn.
com/news/205765/justice-haleem-passes-away. Foroflepof Justice Shah, seeormer CJ
Nasim Shah passes away, DAWN, Feb. 4, 2015, http://www.dawn.com/news/1161394.
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In many ways, the adoption of PIL was an epiphenomenoreebthit’s shift
away from de factoegime legitimation to self-legitimation, and not simply a new
form, to use Baxi’s words, of “social legitimation.”"* An important point that is
often overlooked in the existing PIL literature is the fact that the LifdLowas
not directly relevant to the decisionBenazr Bhutto. It was only part of the dicta,
but helped to buttress the democratic credentials of the Supreme Court by
reinventing its interpretive approach toward its Fundamental Riglissligtion.”
The court took its cue from the contestation over whether Benazir was an
“aggrieved party” for the purpose of locus standi. Early in the judgment, the
court held that “it cannot be doubted that the petitioner is an ‘aggrieved party.””""’

The court then belabored‘another important question mooted for
consideration,” namely whether the status of an “aggrieved party” was even a
requirement under its original jurisdictioh. The court reasoned that “while
construing Article 184(3), the interpretative approach should not leenoaious
observance of the rules or usages of interpretation,” and that “access to justice to
all... is pivotal in advancing the national hopes and aspirations of the
people . . .”** The court further reasoned that only “if the procedure is flexible”
will the court be in a position “to extend the benefits of socio-economic change ..
to all sections of the citizens.”"™ As if to justify the break from past practice, the
court consciously added that:

This approach is in tune with the era of progress and is meant to
establish that the Constitution is not merely an imprisonment gfasie

but is also alive to the unfolding of the future. It would thus, be futile to

insist on ceremonious interpretative approach to constitutional

interpretations as hitherto undertaken which only served to limit the
controversies between the State and the individual without extending the
benefits of the liberties and the Principles of Policy to all the segraénts

the populatiort’

PIL was thus born in the throes of a political judgment, and the wbagverting
to the notion of access to justice in such a context appears to haveriieely
lost on the apex court’s admiring observers."” Put another way, the Supreme Court
created PIL primarily as a political prop for its own institutional legition at a
crucial political moment. That the notions of social upliftment and accesstiog

144. Baxi,supranote 3, at 127.

145 See Benazir Bhutto, (1988) 40 PLD (SC) at 42820 (stating the importance of
Fundamental Rights and analyzing the fundamerght to form a political party in depth).

146. Id. at 41718.

147 Id. at 418.

148 Id.

149 Id. at 419-20.

150 Id.

151 Benazir Bhutto, (1988) 40 PLD (SC) at 421.

152 One exception appears to be Mehreen Kasuri Rabha, expressly points to the
political nature of PIL’s beginnings in Benazir Bhutto. See MENSKI, ALAM & RAZA, supra note
43, at 9899 (discussing cases that are predominantly palitic nature, rather than true public
interest cases).
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were part of the PIL narrative iBenazir Bhutto does not detract fromand in
many ways even reinforceghe fundamentally political essence of PIL at the time
of its birth, whereby the Supreme Court buried its undemocratic pasasaad fhe
way for systematically intervening in major political controversies irfuhee.

D. Early Development of PIL: Demacratic Transition & Article 58(2)(b)
Jurisprudence

The year 1988 was a watershed in Pakistan’s political history. It was the year
when General Ziad-Haq died in a mysterious plane crashesulting in a military
retreat to the barracks and ushering in a new epoch of democratic tranEite
early development of PIL took place within the larger context ofsthi®nd cycle
of democratic transition, which was, like the first attempt of the 197@dled
with serious challenges and contradictions as well as embedded in structueal p
relations hegemonized by the armed forée3.o begin with, even though the
military command withdrew from Zia’s strategy of government takeover for
various reasons, there were several avenues available for exercising its political
influence indirectly?” The most immediate method of control was the military’s
grip on the electoral process through a manufactured political blibe iform of
the Islami Jamhoori Ittehad (11 or the Islamic Democratic Alliafitelhe 131
brought together nine righif-center political parties, united by their common
agenda of propagating Zia’s “Islamization program”—prominent amongst which
was the Pakistan Muslim League (PML)The primary purpose of the 1Jl was to
undercut the resurgence of PPP under the leadership of Benazir Bhattthe

153 Zia was killed along with several of his top armgnerals, as well as then U.S.
Ambassador to Pakistan Arnold Lewis Raphel andUt® Chief Military Attaché Brigadier-
General Herbert Wassom. The reasons for, and tbansstances surrounding, the plane crash
remain shrouded in mystergee Michael Serrill et al.Pakistan Death in the Skies, TIME, Aug.
29, 1988, http://www.time.com/time/magazine/arti@|8171,968293,00.html (recounting the
death of Zia in a plane crash in the desert of Balyur).

154 See Rasul B. RaispPakistan in 1988: From Command to Conciliation Politics, 29
ASIAN SURV. 199, 20204 (1989) (discussing the role of the armed forces in elections after Zia’s
death).

155 Id.

156. 1d. at202 (recounting the elections that took place after Zia’s death and the creation of
the IJ1 party, which was composed of the PPP’s opposition).

157. 1d.; see also Seyyed Vali Reza NasBemocracy and the Crisis of Governability in
Pakistan, 32 AsIAN SURV. 521, 523 (1992) (showing that the 1JI was cretdqutevent PPP from
sweeping the polls in the elections of 1988).

158 The IJI was the hinchild of Lieutenant General Hamid Gul, the head of Pakistan’s
Inter-Services Intelligence (ISI) at the tinf&e Hamid Gul admits he had role in 13l formation,
THEDAILY TIMES, Jan. 5, 2010, http://www.dailytimes.com.pk/defasp?page=2010%5C01%5
C05%5Cstory 5-1-2010_pg 7_21 (showing that he addhtie was accountable for the creation
of the 1JI). Gul’s recent public acknowledgment of his instrumental role in creating the 1JI to
undermine the PPP has attracted much scorn, batimveind without the militaryld.; Editorial,
What the Generals must apologize for, THE DALy TiMES, Feb. 1, 2008,
http://www.dailytimes.com.pk/default.asp?page=202@\1\story_1-2-2008_pg3_1 (showing
that retired Pakistani military officers draftedetter to apologize for imposing martial law in the
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forefront of the 1J1 was Mian Nawaz Sharif, a PML politician from adustrial
background who had been the chief minister of the most powembvince of
Punjab under Zia’s military government.”” Though on the surface the elections
centered on the political contest between Benazir Bhutto and Nawaz Strif, t
civilian political elite as an aggregate continued to maintain complex,
opportunistic, and labyrinthine relations with various sections of thiam
establishment for their political survival and patronége.

The military also had available to it more long-term means of political
control. It could expect to manipulate both the judiciaps it was wont to de-
and the presidential office to keep the civilian government in chwokigh the
constant threat of dissolution under the infamous Article 58(2)flthe 1973
Constitution. Article 58(2)(b) was inserted through a constitutional amemgim
commonly known as the “Eighth Amendment,” by Zia in 1985."" It enabled Zia, as
presidentto unilaterally dissolve an elected government “in his discretion where,
in his opinion . . . a situation has arisen in which the Government &etheration
cannot be carried on in accordance with the provisions of the Quiostiand an
appeal to thelectorate is necessary.”

By enabling the president to dissolve elected assemblies “on a largely
subjective evaluation of their performance,” Article 58(2)(b) represented an
“unprecedented empowerment” of the president.'” There is nothing to suggest that
Zia intended the exercise of presidential power in Article 58(2)(b) to be

past and abrogating the constitution several times3 also alleged that General Mirza Aslam
Baig, then chief of Army staff, and other ISI anditawry personnel misused public money to
bankroll the IJI’s election campaign to ensure PPP’s defeat in the general election of 1990. See
Air Marshal (Retd.) Muhammad Asghar Khan v. GeneRétd.) Mirza Aslam Baig, Former
Chief of Army Staff, (2013) 65 PLD (SC) 1. This “Mehran Bank scandal” first became public
knowledge when it was unveiled in 1996 by then stéri of interior Nasirullah Babar, a retired
general, on the floor of the National AssemHblg. Subsequently, Air Marshal (R) M. Asghar
Khan filed a human rights petition in the Suprenmi@€ (HRC 19/96), implicating several high-
ranking officials and politicians, including Naw&harif, in the financial scanddld. The case
was finally disposed of by the Supreme Court in20d.

159 See generally BBC News Asia,Profile: Nawaz Sharif, BBC (Sept. 24, 2013 12:51
ET), http://www.bbc.com/news/world-astd167511 (detailing Nawaz Sharif’s political
involvement).

160. See generally Rizvi, supra note 102, at 96 (noting that governance in Pakigtam
balancing act between the military and electedliaivigovernment and that the military is
capable of influencing political change).

161 The Constitution (Eighth Amendment) Act, 1985, ®)&)(b), THE GAZETTE OF
PAKISTAN EXTRAORDINARY, Nov. 11, 1985,available at http://www.pakistani.org/pakistan/
constitution/amendments/8amendment.html.

162 Id. § 5(b).

163 Siddique,Jurisprudence of Dissolutions, supra note 78, at 629;see also Charles H.
Kennedy, Presidential-Prime Ministerial Relations: The Role of the Superior Courts, in
PAKISTAN: 1995,17, 18 (Charles H. Kennedy & Rasul Bakhsh Rais, et895) [hereinafter
Kennedy, Prime Ministerial Relations] (indicating that the language of the 1985 cougtih
designed a presidential-dominant system); Mohammase¥ra,Constitutionalism in Pakistan:
The Changing Patterns of Dyarchy, 53 DOGENES102, 111 (2006) (describing the dissolution
power as a setback to parliamentary sovereignty).
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justiciable’ Indeed, no one immediately called upon the courts to intervene when
Zia dissolved the government of his own handpicked prime ministeyaity
1988." But shortly afterZia’s death, some members of the dissolved National
Assembly approached the high courts to rule on the constiliti@idity of the
dissolution.” The matter was eventually appealed to the Supreme Court, paving
the way for a new kind of judicialization that turned the court into atitotisnal
arbiter of presidential powers under Article 58(2)(b) and the ultimatgejod the

fate of elected governmernits.

In the context of the military’s political agenda and the nascent two-party
system, this “jurisprudence of dissolutions”'® emerging from Article 58(2)(b) is
directly relevant to the story of PIL. It was, in many ways, tturive of the
politically-centric development of PIL in the 1990s. While the Supré&uoart
adjudicated the first two dissolution cases under its appellate jurisdicti®dBé 1
and 1990, the third such case made its way directly to the court itsdeiginal
jurisdiction.” The fusion of the jurisprudence of dissolutions and PIL has had
profound consequences for judicialization in Pakistan. The Supremg Qas
resorted, time and again, to the strategy of merging different filamenits of
jurisprudence with PIL to protect and ensure its institutional survindiarce its
institutional legitimacy, and continually enlarge its capacity to directgriene in
political questions. Since the merger of PIL with the jurisprudehdéssolutions,
the social justice dimension of PIL has become increasingly ancillary tmt if
eclipsed by, the Supreme Court’s larger objective of asserting its autonomy from
civilian democratic processes and actors.

I11. PERIODIZED STUDY OF PIL: TRENDSIN JUDICIAL ACTIVISM

The periodized study of PIL presented derives from an extensive qualitativ
and quantitative review of all 218 reported judgméhes the Supreme Court in its

164. See Kennedy,Prime Ministerial Relations, supra note 163, at 1718 (describing the
president’s confidence that his dissolution was unassailable).

165 See Siddique,Jurisprudence of Dissolutions, supra note 78, at 650 (discussing that a
two and a half moitdelay in challenging the dissolution damaged the petitioner’s case); see also
id. at 648, n.152 (noting the lack of action by thiengrminister himself).

166. See Muhammad Sharif v. Fed’n of Pak., (1988) 40 PLD (Lahore High Ct.) 725, 761
(highlighting delays in bringing the challenge brefahe Lahore High Court with elections
pending); M. P. Bhandara v. Fed’n of Islamic Republic of Pak., (1988) 6 MLD (Sindh High Ct.)
2869, 2869 (challenging the dissolution in the 8iktigh Court).

167. See Fed’n of Pak. v. Muhammad Saifullah Khan, (1989) 41 PLD (SC) 166, 190
(holding dissolution is subject to judicial review)

168 This term is borrowed from Siddiqudyrisprudence of Dissolutions, supra note78.

169 See Muhammad Nawaz Sharif v. President of Pak., (194D (SC) 473, 55
(affirming that the matter could be brought dirgdtefore the Supreme Court).

170. “Reported” judgments refers to case law reported in both official law digests and on
the Pakistan Supreme Court website, http://wwwemecourt.gov.pk. In recent years, the court
has resorted to publishing interim judgments inantg@nt cases in addition to the final judgments
and orders. The study, however, does not enumehateinterim judgments separately, but
collapses them into a single case to avoid oveofte. In cases where a dispositive judgment



_28.2_KHAN_ARTICLE 4 (DO NOT DELETE) 2/23/20158:15PM

310 TEMPLEINT’L & COMP. L.J. [28.2

original jurisdiction since the introduction of the 1973 Constitutidre qualitative
analysis aims to provide a wide range of metrics for gauging shiftS8IL
jurisprudence, the nexus of these shifts with judicial strategy, and/éhnalldrends

in judicial activism—and retreat-over time. The quantitative analysis is
juxtaposed with the qualitative analysis to: (1) chart changes in theefreg and
proportion of “unconstitutional” rulings, which are broadly defined as rulings that
declare executive action or legislation unconstitutional; (2) observe the diffieren
make up of litigants; and (3) examine the evolution of tygfdssues adjudicated

in each phase. On the basis of a combined evaluation of the qualitative and
guantitatie data, the study identifies and divides PIL into three “waves” of judicial
activism punctuated by two “troughs” signifying judicial retreat. These waves and
troughs are further sub-divided into distinct phases that merit indepeattention
because of the important milestones that they represent within each wave o
trough.

The periodized study also introduces into the PIL discourse newtiaahly
categories for identifying and enumerating different types of PIL cases aaswell
for gauging the relative importance and currency of each typelobWwr time.
These categories include: Typical PIL, Political PIL, Class Action PIL, and High
Court Writ PIL.

A. First Wave of PIL Activism

1. Phase One, 1988-1993

Except for the distinction attached to the two seminal casBenafir Bhutto
v. Federation of Pakistan—regarding the freedom of association of a leading
political figure—and Darshan Masih v. Sate—regarding the life and liberty of
bonded laboretfS—PIL had gradual and modest beginnings. The few PIL cases
reported in the first five years were not politically charged. Neither were they
particularly pro-poor in the sense of the abject poverty and the imméakatef
dignity and liberty that marked tH2arshan Masih case. Successive cases in Phase
One dealt with issues as diffuse as rights of pensioners in the civiteserv
appointment of civil judges, recruitment policies in state enterprises, student
malpractices in universities, and environmental issues. However, despite the lack
of focus and the contradictions, there was a note of excitement and opiimttsen
general reception of PIL as is evident from the early literature and caamyem
the subject”

has not been issued at the date of the concluditrecstudy—namely, the date of retirement of
Chief Justice Iftikhar Chaudhry, December 11, 20iBe study includes in its tally the last
reported judgment for the case.

171 Seesupra Part I, Section A for discussion about Benaziuih v. Federation of
Pakistan (1988) 40 PLD (SC) 416 and Darshan Mas8tate (1990) 42 PLD (SC) 513.

172 See Hussain,PIL in Pakistan, supra note 43, at 1 (characterizing PIL as a novel
strategy to promote social justice free from unuhfleience); Shahsupra note 43at 31 (“Public
Interest Litigation, in a sense, is an effort to eradicate social evils through the agency of ‘Law.’”).
There were a total of thirteen reported cases as@ione.
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2. Phase Two, 1993-1997

Phase Two was a turning point for PIL. In many ways, thasehepresents
the apotheosis of PIL’s jurisprudential development and innovation. It was also the
phase during which PIL acquired a determinedly political character. Tirer8ea
Court adjudicated a string of mega-political cases, justifying thieowever
tenuously, as Fundamental Rights-related issues of public impottaiee of
these cases challenged the constitutionality of the president’s decision to dissolve,
respectively, the incumbent governments of Nawaz Sharif in 1988ihammad
Nawaz Sharif v. President of Pakistan* (Third Dissolution) and Benazir Bhutto in
1996 inBenazir Bhutto v. President of Pakistan'” (Fourth Dissolution) pursuant to
Article 58(2)(b). The Supreme Court justified the use of itsimaigurisdiction for
adjudicating these political issues the basis that Article 184(3) was “an edifice
of democratic way of life and manifestation of responsibility casit§ pn this
Court as a protector and guardian of the Constitution.”"™

In addition to deciding the fate of two prime ministers in a shpahof three
years, the court seized a significant opportunity to redefine theegs fo
appointment of judges of the constitutional courts under the ga&h_of Judicial
appointments became an important issue for the courts after the repetitief
58(2)(b) under Nawaz Sharif’s second government.”™ The departure of Article
58(2)(b) was a setback for the judiciary in terms of its direct pawer the
democratic political process. On the other hand, for Sharif it mearaj@ritarian
government that was subservient neither to the president nor to the Srerne

It was in this context that institutional control over judicial appointments
turned into an outright institutional battle, as this was the only teféeteverage
that the chief justice had for preserving his authority. AlnJehad Trust v.
Federation of Pakistan'™ (Judges’ Case), the Supreme Court essentially armed the
chief justice with the authority to trump presidential nominees for judicial
appointment in the event of a deadl0€iSoon after, when the Federation failed to

173 See, e.g., Benazir Bhutto v. President of Pak., (1998) 5@ARBC) 388; Muhammad
Nawaz Sharif v. President of Pak., (1993) 45 PLD)(&73.

174. (1993) 45 PLD (SC554.

175 (1998) 50 PLD (SC) 432.

176. Muhammad Nawaz Sharif, (1993) 45 PLD (SC) at 735.

177. See Babar Awan v. Fed’n of Pak., (1998) 50 PLD (SC) 45 (mandating that the
president formalize appointments in accordance weaitiier judgments); Alehad Trust v. Fed’n
of Pak., (1996) 48 PLD (SC) 324 (arming the chistice with the authority to trump presidential
nominees for judicial appointment in the event dieadlock).

178 See Al-Jehad Trust v. Fed’n of Pak., (1996) 48 PLD (SC) at 329 (explaining that
consultations of the judiciary in appointmentsrigportant in that it provides a means to secure
independence of the judiciary and prevent politaggdointments).

179 (1996) 48 PLD (SC) 324.

180, Seeid. at 405 (emphasizing superior expertise of thecjady in the constitutionally
required “consultation” of appointments). The court also held that if the government declined to
accept the chief justice’s recommendations for judicial appointments, it would hagespecify its
reasons in writing, which would in turn be operjudicial review.Seeid. (requiring that reasons
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appoint five judges nominated by then Chief Justice Sajjad Ali Shahcourt,
once again relying on its PIL jurisdiction, mandated that the presidenalfpem
the appointments in accordance with its earlier judgrient.

Amidst the institutional competition between the government and the apex
court, signs of internal opposition began to appear against the citieéjuNhile
transferring dissident judges from the Islamabad headquarters tongiabv
registries of the Supreme Court in an attempt to marginalize them, thgustiied
also initiated contempt proceedings against Prime Minister Sharif and other
members of Parliament as pushback on their harsh and open criticitine of
judiciary.” The contempt proceedings were deliberately disrupted by an angry
mob of Sharif’s party workers, who openly threatened to assault members of the
judicial staff and to take the chief justice into cust6dhocked by the storming
of the Supreme Court, the justices adjourned the contempt proceadohgsught
the safety of their chambefs.Finally, when intra-court fissures appeared within
the Supreme Court over the eligibility of the chief justice himself td bffice,
the dispute was settled through PiLIt culminated in the forced retirement of
Chief Justice Sajjad Ali Shah on the ground that his appointment hatedidhe
well-established convention of seniority.

Thus, the twin issues of judicial review of presidential dissolution of
government and judicial appointments dominated the original jurisdicfidheo
Supreme Court in the mid-1990s. While the court asserted jurisdiatien the
former on the basis of enforcement of the freedom of assocldtibmationalized
its intervention in the latter through a general, unenumerated, and edypos

for ignoring the chief justice be weighed agaihst public interest).

181 See Babar Awan, (1998) 50 PLD (SC) at 4B0 (referencingthe Judges’ Case in
support of directing the president to finalize appoents).

182 See Raja Riaz,How contempt notice to PM was dealt in past, DALY TIMES, Jan. 17,
2012, http://archives.dailytimes.com.pk/nationalflBh-2012/how-contempt-noti¢epmwas-
dealtin-past. At issue was the judicial suspension offberteenth Constitutional Amendnien
which gave the head of a political party the poteeunseat any member of the party from the
National and Provincial Assemblies for violatingrtyadiscipline. The provision additionally
barred the judiciary from entertaining any legabgeedings in respect of the new |laS%ee
Constitution (Fourteenth Amendment) Act, 198vailable at http://www.pakistani.org/pakistan/
constitution/amendments/14amendment.html.

183 See Raymond BonnerProtest Disrupts Contempt Case Against Pakistan Premier,
N.Y. TIMES, Nov. 29, 1997, http://www.nytimes.com/1997/11i28d/protest-disrupts-
contempt-case-against-pakistan-premier.html (dsogshow the Supreme Court was forced to
suspend proceedings because supporters of the piiinieter had stormed the building).

184 For the court’s version of events, see Muhammad lkram Choudhry v. Muhammad
Nawaz Sharif, (1998) 31 SCMR (SC) 176, 178, indigathe court had no alternative other than
to adjourn See also Ardeshir Cowasjeestorming of the Supreme Court, DAWN, Nov. 28, 1999,
http://www.dawn.com/news/1074391 (describing evéagdsing up to the storming of the court).

185 SeeMalik Asad Ali v. Fed’n of Pak., (1998) 50 PLD (SC) 161, 192 (invalidating chief
justice’s appointment on grounds he was not the most senior judge at the time).

186. Id.

187. See Muhammad Nawaz Sharif v. President of Pak. (1993pUb (SC) 554. 557%58
(establishing that rights to associate extendéamiberation of a political party).



_28.2_KHAN_ARTICLE 4 (DO NOT DELETE) 2/23/20158:15PM

2014] TOWARD A DYNAMIC THEORY OFJUDICIALIZATION 313

universal notion of access to justite.

Other innovations in PIL jurisprudence during this phase included tizh-m
celebrated judicial intervention iBhehla Zia v. WAPDA, a case involving the
construction of a grid station that posed a potential environmentahaaith
hazard” The seminal aspect @ehla Zia was less the court’s indulgence of
environmental issues and environmental rights activistech issues fell within
the purview of PIL from the very outsethan the extension of the “right to life”
to encompass a life of dignity and well-beifign times to come, théhehla Zia
precedent would be used and abused by both litigants and the Supoemt to
limitless proportions”

The foregoing categories of Political PIL and Class Action—Fithe latter
involving a determinate class of aggrieved persensld major precedential value
for judicial activism in the future. But the more Typical PIL cas@s/olving
entittements of government employees and the right to unionizelerdgtu
malpractice in universities, recruitment policies in relation to government and
public authorities, criminal cases of unlawful detention and illegal senterazidg,
rights of prisoners-continued to form the mass of PIL in the first wave of judicial
activism. Within a decade of its judge-led creation, PIL had thus eddio a
farrago of purely political issues, environmental issues, andnainaw cases that
were human rights related, and middle class interests, typically those of
government employees. Barring very few exceptions, the initial mbamm with
social justice for the poor and the vulnerable seemed to have been pefmatur
effaced. This is strikingly similar to the early evolution of SAL indik, where
scholars like Baxi recognized as early as tha-h880s that the movement was “at
best an ‘establishment revolution.””"”

Figure Onepresents a pie chart showing the share of the total PIL cases
litigated of different types of PIL litigants in Phases One and Two collectiVélky
total number of PIL cases reported is forty-fivehirteen in Phase One and thirty-
two in Phase Two.

188 See Malik Asad Ali, (1998) 50 PLD (SC) at 191 (defining access ttigashrough an
independent judiciary as a constitutionally-protected fundataénight).

189 (1994) 46 PLD (SC) 693, 693.

190, Seeid. at 713 (confirming constitutional protections tfe lexpanded to rights beyond
biological existence).

191 Maryam Khan) egal Solution to a Political Question, THE NEWS ONSUNDAY, Jan. 8,
2012, http://jang.com.pk/thenews/jan2012-weekly/0891-2012/enc.htm#1 [hereinafter Khan,
Legal Solution] (asserting that the right to life has been “a regular feature of the highly
thoughtless Article 184(3) jurisprudence emanating from Chief Justice Iftikhar Chaudhry’s Court
since 2005 under the garb of ‘judicial activism’. Any number of activities and policies, ranging
from wedding meals and kite flying to developmentjgcts and oil pricing mechanisms, have
fallen prey to the Court’s intervention through the ‘right to life’”).

192 Baxi, supranote 3, at 132.
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FIGURE 1
Typesof PIL Litigants During Phases One & Two
Represented by each type's share of PIL cases litigated during Phage3 @Wme
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B. Judicial Retreat

1. Phase Three, 1998-2000

With the expulsion of Chief Justice Sajjad Ali Shah in late 1997, tpeethe
Court showed visible signs of retreat in its PIL activism. The coas wot
chastened merely by the debacle over the chief justice’s status. Its cautious and
restrained approach toward judging the constitutionality of executivenastis
fundamentally a result of the cohesiveness within the goverresentll as broad
support for the government in the judiciary. Most challenges to gmeat action
during Phase Three were dismissed and there was not a single regorteatu
case.

However, it is important to make note of an undertow of rulingsutitro
which the court sought to consolidate its jurisdictional space even as it evaded
direct confrontation with the government and its political agenda. bBesca
involving the government’s attempts at shrinking the Supreme Court’s turf by
either cementing new parallel court systems or increasing the substmbiteof
existing parallel courts, the court responded decisively in favor aging its
jurisdiction.” These cases included the momentoiasjuat Hussain v. Federation
of Pakistan judgment, in which the court struck down the establishment ofamyilit

193 See, eg., Liaquat Hussain v. Fed’n of Pak. (1999) PLD (SC) 504 (striking down the
establishment of military courts for the trial afitians for certain civil offenses); Jamat-i-Islam
Pak. v. Fed’n of Pak., (2000) 52 PLD (SC) 111 (striking down parts of anti-terrorism legislation
that, among other things, encroached on the rejigsdiction of the courts).
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courts for the trial of civilians for certain civil offencésAs with the fusion of
Article 58(2)(b) jurisprudence with PIL, the Supreme Court admitted_thquat
Hussain petition in its original jurisdiction on the basis of a landmark prededen
from the previous year that had been decided on apdehiam Ali v. Federation

of Pakistan.” Likewise, inJamat-i-lsami v. Federation of Pakistan the court was
once again quick to use PIL to declare illegal the reintroduction of gariou
provisions of an existing anti-terrorism legislation that had alrbady held to be
ultra vires in the earlier appellate judgment ldiehram Ali.””* The co-existence of
judicial retreat with a heightened purpose of self-preservation is a péistrine
Supreme Court would follow even under General Musharraf’s military regime.

2. Phase Four, 2000-2005

In the middle of 1999, relations between Nawaz Sharif and his Ghiginy
Staff (COAS), General Pervez Musharraf, soured over an armed conflict between
Pakistan and India in Kashmir, known as the Kargil WaFhe war was a huge
political embarrassemt for Sharif’s government, which was, at the time,
negotiating a peace process with Indidn October 1999, Sharif attempted to
replace Musharraf with a new appointee while Musharraf was en route to Pakistan
from Sri Lanka on a commercial flight.Sharif ordered a diversion of the flight in
order to physically isolate Musharraf until the new COAS had been instaitdu:
affair ended with the military taking command of civil aviation and dwexting
Sharif’s government in a nonviolent coup.™

Musharraf imposed a state of emergency and dissolved the elected assemblie
202

and the Senate, bringing the country under the control of the AFoiegs.” One

194 (1999) 51 PLD (SC) at 5480.

195 See Mehram Ali v. Fed’n of Pak., (1998) 50 PLD (SC) 1445, 1465 (striking down
several provisions of anti-terrorism legislatiordatirecting the federal government to make the
necessary amendments to ensure, among other thiragsanti-terrorism judges had security of
tenure and that appellate power concerning temociases was vested in the high cqurts

196. See Jamat-i-Islami Pak., (2000) 52 PLD (SC) 111, 154 (holding sectionshef act in
question unconstitutional).

197. See Nawaz Blames Muhsarraf for Kargil, THE TIMES OF INDIA, May 28, 2006,
http://timesofindia.indiatimes.com/world/pakistaaiMaz-blames-Musharraf-for-Kargil/article
show/1581473.cms (describing how Sharif first ledrof the Pakistani invasion from his Indian
counterpart).

198 Id.

199 See Under the Gun, TiIME, Oct. 25, 1999, http://content.time.com/time/wéatticle/
0,8599,2053991,00.html (describing Sharif’s attempt at seizing control of the military while
General Musharraf was in flight).

200 Id.

201 For a detailed, albeit subjective, account of &versee generallyAMINULLAH
CHAUDRY, MUSHARRAF, NAWAZ & HIJACKING FROM THE GROUND: THE BIZARRE STORY OF
PK 805 (2010). The author was director general ofGhél Aviation Authority at the time these
events transpired.

202 See Proclamation of Emergency Order, 1999, The Gazdtfeakistan Extraordinary,
Oct. 14, 1999available at http://pakistanconstitutionlaw.com/proclamatiofkemergency-order-
1999/. Musharraf, as the “Chief Executive,” headed a self-appointed federal cabinet and a new
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of his first tasks was to prime the judiciary for legitimating higpgzdndemnifying
his extra-constitutional actionsand neutralizing Sharif. He compelled
constitutional court judges to take a new oath, effectively restraihigrg from
questioning the constitutional validity of the emergeficyWhen some judges
refused the oath, Musharraf issued a fresh order just days befgralitiary was
scheduled to hear constitutional challenges to the coup to ensure that recalcitrant
judges would cease to hold offit&Thirteen judges of the appellate judiciargix
from the Supreme Court, including the chief justice, and sex@n the high
courts—were accordingly purged. Unlike the military dictators of the past,
including Zia, Musharraf allowed the judiciary to remain open foiingss as
usual while maintaining control over the judges.

If the Supreme Court rolled back its activism in Phase Threserit into
active retreat in Phase Four. This is not to say that the court withitioen
intervention in political questions. To the contrary, the court adjudicaiet of
the most politically charged questions through PIL during thiasehbut the
proportion of unconstitutional rulings was at its lowest ever. In esséime purged
Supreme Court used PIL to legitimize Musharraf’s regime. In May 2000, in Zafar
Ali Shah v. General Pervez Musharraf, the court unanimously approved the
military takeover on the basis of the “doctrine of State necessity” articulated in the
pre-PIL Begum Nusrat Bhutto precedent! In doing so, the court reinforced its
longstanding convention of providing a judicial solution to an extrattotional
situation that, to the extent possible, would be mutually beneficial to the military
dictator and the court itseff. With this judgment, PIL came full circle and
incorporated into its ambit the pre-PIL judicial function of de famgime
legitimation.

National Security Council that was formalized asanstitutional body in 2002See Legal
Framework OrderNo. 24 of 2002, HE GAZETTE OF PAKISTAN EXTRAORDINARY, Aug. 21,
2002, available at http://www.pakistani.org/pakistan/constitution/mastaf_const_revival/
Ifo.html.

203 See Provisional Constitution Order No. 1 of 1999, O&#, 1999, available at
http://pakistanconstitutionlaw.com/provisional-ctigion-order-1999/  (declaring the chief
executive and the Proclamation of Emergency O#99 cannot be challenged).

204 Oath of Office (Judges) Order No. 10 of 1999, D&&, 1999, available at
http://pakistanconstitutionlaw.com/oatifi-office-judges-order-1999/.

205 See Oath of Office (Judges) Order No. 1 of 2000, Jas, 2000, available at
http://pakistanconstitutionlaw.com/21-%E2%80%93-aaftoffice-judges-order-2000-af-
2000-dated25-1-2000/ (ordering that the oath entails compliamdgéh the Proclamation of
Emergency, 1999 and Provisional Constitution Oiier 1 of 1999 and that judges failing to take
the oath will automatically cease to hold officBhe new oath of judicial office specifically
omitted the words “to preserve and defend the Constitution.” See Zafar Ali Shah v. General
Pervez Musharraf, (2000) 52 PLD (SC) 869, at 1215.

206. See Siddique Jurisprudence of Dissolutions, supra note78, at 696 (explaining that, of
the judges removed by Musharraf, the Supreme Guostites refused to take the oath while the
high court judges were not offered to do so).

207. See Zafar Ali Shah, (2000) PLD (SC) 869, 121

208 Id. at 1220 (holding, in the same breath, that General Musharraf had “validly assumed
power by means of an extra-constitutional stegthéninterest of the State and for the welfare of
thepeople,” and that the “Superior Courts continue to function under the Constitution.”).
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A holistic reading oZafar Ali Shah reveals the Supreme Court’s deep-seated
scorn for civilian politics and political parti€s.It additionally suggests that the
court’s apparent concern for democracy and so-called constitutional values was at
best superficial’ The court could not help but launch into a diatribe against the
attacks on judicial independence by the Sharif governfiieas if the irony of
Musharraf’s purge was completely lost on it, it accused Nawaz Sharif of
disparaging and maligning the judiciary in parliamentary speeches, engaging in
“slanderous campaign” of tapping the telephones of judges, and tarnishing the
judiciary’s image by showing open contempt for its judgments and storming the
court’” The court thus justified Musharraf’s coup as “merely a case of
constitutional deviation for a transitional period” in restoring democracy and
judicial independencgé. At the same time, the court lamented the departure of
Article 58(2)(b), not only signaling to Musharraf its support tfee reinstatement
of Zia’s infamous Eighth Amendment, but also emphasizing the need for its own

institutional ascendancy over and policing of the democratic prdtess.

The Supreme Court justified its new oath on the bastshefwell-established
principle that the first and the foremost duty of the Judges of theriSuourts is
to save the judicial organ of the State.”” An important consequence of this, the
court stated, was the preservation of the independence of the judicignytect
the State fabric and guarasthuman rights/Fundamental rights.””* The court
expressed the necessity of its own survival in the following terms:

Independence ofludiciary means that the contentious matters, of
whatever magnitude they may be, should be decided/resolved by the
Judges of the Superior Courts according to their conscience. T Co
while performing its role as “the beneficial expression of a laudable
political realism”, had three options open to it in relation to the situation
arising out of the military take-over on Twelfth day of OctobeQ9t9
firstly, it could tender resignatioen bloc, which most certainly could be
equated with sanctifying (a) chaos/anarchy and (b) denial of access to
justice to every citizen of Pakistan wherever he maysbegndly, a
complete surrender to the present regime by dismissing these petitions
for lack of jurisdiction in view of the purported ouster of itggdiction

... andthirdly, acceptance of the situation as it is, in an attempt to save

209 Seeid. at 869.

210 Id. at 1213 (“We are not in favor of an Army rule in preference to a democratile.
There were, however, evils of grave magnitude witheffect that the civilian governments could
not continue to run the affairs of the country in the face of complete breakdown.”).

211 Id. at 116869.

212 1d.at 116869, 121718.

213 Zafar Ali Shah, (2000) PLD (SC) at 1222.

214 1d. at 1168 (“[P]robably the situation could have been avoided if checks and balances
governing the powers of the President and the Pkiméster had been in the field by means of
Article 58(2)(b).”).

215 Id. at 1214.

216 Id. at 1215.
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what institutional values remained to be saVed.

Another prominent example of judicial self-preservation was the PIL
judgment inKhan Asfandyar Wali v. Federation of Pakistan, also known as the
NAB Ordinance judgmentthat boldly struck down parts of the National
Accountability Bureau Ordinance of 1999 (NAB Ordinari¢e)Amongst other
things, the NAB Ordinance created special accountability courts fense§
involving political corruption and was particularly important for the Narsaf
government because of its overwhelming emphasis on across dael b
accountability’” Khan Asfandyar Wali came in the thick of the de facto
government’s drive to consolidate power and demonstrates that ttengitutional
courts were considerably more unforthcoming with support for Kluahwhen it
came to preserving their own jurisdiction and scope of authority.

Thus, the retreat from PIL activism in Phase Four was a result of the court’s
simultaneous performance of the functions of regime legitimatiofuaintial self-
preservation-and at times self-aggrandizement. On the one hand, the court
provided constitutional cover to Musharraf’s political and constitutional
engineering in a long line of cases. On the other, its capacgyad its turf and
selectively and opportunistically apply its jurisprudence, as wetkdsstitutional
ability to exploit political questions for enhancing its judicial prestige awdepo
are equally important in making sense of this half-decade. Eveheasourt
supported Musharraf’s decisions, it further entrenched its own role as an
indispensable arbiter in the process of democratization. Quite apart from wglidati
Musharraf’s legislative agenda, the court fashioned itself as the leading promoter
of democracy by creating incentives for changes to the “political culture.””

217. 1d. (emphasis in original).

218 See Khan Asfandyar Wali v. Fed’n of Pak., (2001) 53 PLD (SC) 607.

219 See PERVEZ MUSHARRAF, IN THE LINE OF FIRE: A MEMOIR 150 (2006) (“I established
the (NAB) to put the fear of God into the rich and powerful who had been looting the state”). This
was part of Musharraf’s “seven-point agenda” for “guided democracy”: “(1) Rebuild national
confidence and morale. (2) Strengthen the federatiemove inter-provincial disharmony, and
restore national cohesion. (3) Revive the economgyrastore investor confidence. (4) Ensure law
and order and dispense speedy justice. (5) Revéag isstitutions. (6) Devolution of power to
the grass-root leve{7) Ensure swift and across the board accountability.” Id. at 149-50.

220 Indeed, the constitutional courts have had a hyistd protecting their turf when it
comes to parallel court systems attempting to thest jurisdiction—starting with a bold attempt
at questioning General Zia’s parallel military courts in the 1980s as a result of which the judicial
powers of the constitutional courts were completdifyped. See Khan Asfandyar Wali, (2001)53
PLD (SC) at 607 (circumscribing of General Musharraf’s accountability courts even as the
Supreme Court strategically let stand the NAB Cadie subject to its judicial review powers);
Mehram Ali v. Fed’n of Pak., (1998) 50 PLD (SC) 1445, 1477 (challenging openly Nawaz
Shaif’s anti-terrorism courts in the late 1990s, which brougie courts under the direct
supervision of the constitutional courts); Mahmood Khan Achakzai v. Fed’n of Pak., (1997) 49
PLD (SC) 324483, 488, 490 (discussing high court cases in i@ath which Zia suppressed the
constitutional courts in the early 1980s).

221 See Pak. Muslim League (Q) v. Chief Exec. of Pak., (9082 PLD (SC) 994, 1001.
The Pakistan Muslim League (Q) case related to a constitutional challenge to al lapendment
introduced by the Musharraf regime that restrictathtoming elections to only those candidates
who had at least a bachelor degree, while at the same time granting recognition to “madrassa” or
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The court also retained the ultimate power of deciding which political
questions were ripe for immediate judicial resolution and which could be left
advantageously open-ended for future judicial interventions. Twescaffer
prominent examples of the selective use of jurisprudence byubeeme Court to
strike an optimal balance between accommodation of a de facto ruler &idl jud
self-preservation. InWatan Party v. Chief Executive/President of Pakistan,™
which challenged Musharraf’s unilateral amendments to the 1973 Constitutiory;
and Pakistan Lawyers Forum v. Federation of Pakistan,” which challenged,
among other things, the reintroduction of Article 58(2)(b) by husaf through
the Seventeenth Amendméhtthe court made a strategic retreat from political
guestions. That the stance of the Supreme Court was decidedly antirdgenis
amply demonstrated by its consistent posture of condescensionjgatiotif, and
paternalism toward political parties, its unabashedly partisan comment®irofav
Article 58(2)(b)?* and its pronouncement that the parliamentary form of
government was dedd.The strategic dissent of the Supreme Court, therefore, was

seminary degrees of right-wing Islamic party caathd. See id.; see also The Conduct of
General Elections Order,dN 7 of 2002, art. 8A, Feb. 27, 200&vailable at http://pakistanc
onstitutionlaw.com/category/14-the-condedtgeneral-elections-order-2002/  (providing  for
general elections in the country for the electibrmembers of the National Assembly and the
Provincial Assemblies). In a long-winded judgmérgttopenly discredited the democratic forces
of the country, the Supreme Court stated that the “political culture” of Pakistan was such that the
“record of most of the elected representatives of the four dissolved National and Provincial
Assemblies speaks volumes about their psyche, lack of education and sense of responsibility.”
Pak. Muslim League (Q), (2002) 54 PLD 1026. Referring to the politicstioé 1990s, the court
thought it was “crystal clear that the political scenario in Pakistan is a sad tale of failures on the
part of the public representatives” and that “what was practised in those years was nothing but
parliamentary dictatorship.” 1d. at 1026-27. To the argument that the government had not
facilitated educational progress, especially inflang areas like the tribal areas and Balochistan,
the court dismissively replied that this was “not supported by any authentic data.” Id. at 1028.
The court then alluded to its “duty to the posterity” and highlighted its own positive role in
changing the “political culture” by upholding the amendment and creating incentives for
educationld. at 1027. As if all this condescension towards thiéipal process were not enough,
the court also attempted to underscore and defieentiture of future politics in line with
Musharraf’s agenda. It reminded the politicians that the transfer of power to the local
goverments under Musharraf’s devolution plan meant that the role of the future Parliament
would “mainly be confined to lawmaking,” and accordingly the new educational qualifications
would raise the “level of competence” in Parliament. |d. at 102728.

222 (2003) 55 PLD (SC) 74.

223 Legal Framework Order, ® 24 of 2002, He GAZETTE OF PAKISTAN
EXTRAORDINARY, Aug. 21, 2002,available at http://www.pakistani.org/pakistan/constitution/
musharraf_const_revival/lfo.html.

224, (2005) 57 PLD (SC) 719.

225 Constitution (Seventeenth Amendment) Act, 208&ilable at http://www.pakistani
.org/pakistan/constitution/amendments/17amendmntenit.h

226, See Watan Party, (2003) 55 PLD (SC) at 80 (describing Article 58()és a safety
valve). The court referred to the “utility” of the jurisprudence of dissolutions of the 1990s “in the
background of the political culture of this country,” and bemoaned the repeal of Article 58(2)(b)
by the former Prime Minister Nawaz Shatd. at 79-80.

227 SeePak. Lawyers Forum, (2005) 57 PLD (SC) at 767 (asserting a purely paréintary
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limited to ensuring its own institutional survival and seldom extendédftering
the democratic process from military adventurism.

The co-optation of PIL for regime legitimation had at least two consequences
for its evolution in the future. First, and most obviously, the Supr&mert
descended steadily into another crisis of legitimacy, at least partly ofvits o
meking.” Further, the umbrella of PIL was now spread out so wide that its
jurisprudence could be stretched to equally gratify democratic and anticdatic
political agendas. Hereon, the court could elect to apply one or more, quat&n
of its many different threads of jurisprudence and justifyritas PIL precedents.
Where earlier the jurisprudence of democracy legitimation, &emazr Bhutto,
and the jurisprudence of dissolutions or the jurisprudence of judigdintments,
as in theJudges’ Case, could be identified as applicable in specifically defined
situations, the jurisprudence of regime legitimation jettisoned these importan
distinctions. An illustration of this is the court’s express references to and nostalgia
for Article 58(2)(b) inZafar Ali Shah. This signaled to Musharrahe court’s
support for the reinstatement of presidential powers of dissolution,alsat
emphasized the need for its own institutional ascendancy over, and poficihg
democratic processa tradition of institutional superiority grounded in tegum
Nusrat Bhutto judgment. Particularly in the third wave of PIL activism, the court
would resort to this kind of muddling of different parts of itsigpmrudence to
achieve the desired outcome.

In terms of the frequency of issues adjudicated in Phases ThreEoand
Political PIL clearly surpassed Typical PIL. Politicians and political parties
replaced citizens, civil society organizations, and government employeésg as t
single largest group of petitioners. It appears that, despite a histongdiofa]
conservatism against democratic processes, civilian politicians and political parties
resolutely continued to invest in and strengthen the Supreme I§ousing it as a
vehicle for political solutions in the absence of other democratic aveandes
consensus.

Figure Two presents a pie chart showing the share of the total PIL cases
litigated of different types of PIL litigants in Phases Three and Eollectively.
The total number of PIL cases reported is thirty-seveiRteen in Phase Three and
twenty-one in Phase Four.

system has given way to a new balance of powers).

228 Forinstance, Tayyab Mahmud argues that in validatogps, the Supreme Court took
the path of least resistance when it could havelgimieclined from adjudicating regime change
on the basis of the political question doctriBee generally Tayyab MahmudJurisprudence of
Successful Treason: Coup d’état and Common Law, 27 GORNELL INT’L L.J. 49 (1994); Tayyab
Mahmud, Praetorianism and Common Law in Post-Colonial Settings: Judicial Responses to
Constitutional Breakdowns in Pakistan, 1993 U'AH L. REv. 1225 (1993).
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FIGURE 2
Typesof PIL Litigants During Phases Three & Four
Represented by each type's share of PIL cases litigated during Phase& Thr

Four
Citizens, Other Private
NGOs, and Parties
Media
Civil Servants Suo Motu
and

Government

Employee

Lawye.rs,_ Bar Politicians and
Association Political

and Judges Parties

C. Second Wave of PIL Activism: Judicial Self-Legitimation & Resuscitation of
PIL

1. Phase Five, 2005-2007

By April 2005, Musharraf had legally secured his de fgmisition. He had
legitimized his coup; ensured that his adversaries remained in éXikst up a
local government system to undercut the power of provincial govetafiien

229 See Zafar Ali Shah, (2000) 52 PLD (SC) at 869.

230. Nawaz Sharif was convicted of hijacking and tasmr by the Anti-Terrorism Court
almost simultaneously with the constitutional validation of Musharraf’s coup. See Mian Nawaz
Sharif v. State, (2000) 18 MLD (SC) 946. Sharif vgamtenced to two concurrent sentences of
rigorous imprisonment for life, a fine of 500,000pees, and confiscation of property by the
government of Pakistan to the extent of 5 milliapees.d. Additionally, Sharif was directed to
pay 2 million rupees as compensation to all thes@agers of the aircraft in equal sharkk.
Sharif’s appeal to the Karachi High Court was dismissed in late 2000. Mian Muhammaddgaw
Sharif v. State, (2002) 54 PLD (SC) 152, 182. Following the dismissal of his appeal, he
ostensibly went into “voluntary exile” to Saudi Arabia as part of an agreement between the
Pakistani and Saudi governments, which barred rom politics for the next decade in return for
the non-execution of his criminal sentence MUSHARRAF, supra note 29, at 16466
(explaining how Musharraf reached an agreementie Newaz Sharif and his family exiled).

231 See Int’l Crisis Grp., Devolution in Pakistan: Reform or Regression?, AsiA REP. NoO.

77 (2004),available at http://www.crisisgroup.org/en/regions/asia/sousiagpakistan/07devo
lution-in-pakistan-reformer-regression.aspx (finding that Pakistan’s military government’s plan
launched in 2000, led by Musharraf, to transfer pawéocal governments actually drained their
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engineered electiori8, maneuvered a majority in Parliamént,successfully
amended the 1973 Constitution for his own bergfignd constitutionally
legitimized his dual officé” The next time he would need to strategize about
retaining hisauthority would be a few months prior to the late 2007 elections. He
was not likely to require any significant support from the judiciarythe
interregnum. In any event, Iftikhar Chaudhry, the senior-madgguwho was
elevated to chief justice in June 2005, was a Musharraf-loyalistith his own
man holding the reins of the Supreme Court, Musharraf couldawa telt more
invulnerable.

The Supreme Court, on the other hand, had survived througthitibal ghase
of constitutional deviation, but not without another crisis of legitimacy. Adter
thriving decade of PIL, it seemed that the court had been co-opteé byilitary
to perpetuate the new regime and that the vibrant constitutional rights
jurisprudence had died a premature death. To dispel this impresgsorgurt set
down fresh targets. With Musharraf’s eye turned away to larger issues of economic
policy, foreign investment, and the “war on terror,” the time was now ripe for the

power while doing little to stop corruption or cteaccountability).

232 See generally MOHAMMAD WASEEM, DEMOCRATIZATION IN PAKISTAN: A STUDY OF
THE 2002ELECTIONS (2006).

233 Musharraf’s efforts to tightly control and engineer the electoral process were only
partially successful. The military-backed PML-Q seclithe highest number of seats but had to
contend with a hung Parliamei®ee MUSHARRAF, supra note 219, at 175. The new Parliament
was completely deadlocked and reported negligibtevity during the first year of its operation.
See id. at 173-76. Musharraf finally broke the stalemate by strikingleal with the right-wing
Islamist Muttahida Majlis-e-Amal (MMA)Id. at 175.The MMA was a cohort of prominent
religious parties that initially came together ipposition to the Pakistan-U.S. alliance on the
“war on terror.” See id. Some alleged that the MMA was created with the ts®ie of
intelligence agencies to provide the PML-Q with #eptial ally in a future coalition government.
See id. Musharraf squarely denied this and expressed hisyrd distrust of the Islamist party,
recalling that negotiations with the MMA were successful only after “a laborious and often very
frustrating series of parleys ..”.See id. at 17576 (describing how Musharraf was able to
authenticate a new “Legal Framework Order” in getting the Seventeenth Amendment passed). Be
that as it may, the military well knew that the MM#uld be used as a pawn for filling up
constitutional gaps. For an account of the histébries between security forces and right-wing
elements in Pakistan, see generally Int’l Crisis Grp., Pakistan: The Mullahs and the Military,
AsiA REP. No. 49 (2003), available at http://www.crisisgroup.org/~/media/Files/asia/seuth
asia/pakistan/Pakistan%20The%20Mullahs%20and%?20the %2aiyiihitf.

234. See Pak. Lawyers Forum, (2005) 57 PLD (SC) at 736 (finding that under the
Seventeenth Amendment, Musharraf can hold two afficeertain circumstanceshe president
of Pakistan and COAS)MVatan Party, (2003) 55 PLD (SC) at 780 (finding that the president
could create amendments to the constitution, asda aesult, under the Eighth Amendment,
Article 58(2)(b) of the constitution was revivedyigg the president greater powers and the
ability to dissolve the National Assembly in centaircumstances).

235 See Pak. Lawyers Forum, (2005) 57 PLD (SC) at 735 (stating that under the
Seventeenth Amendment to the constitution, Mushabefame COAS and president of
Pakistan).

236. See Ghias,supra note 29, at 991 (finding that Chaudhry, along vaither justices, was
handpicked by Musharraf to be appointed to the &uapr Court to replace the justices who
refused to take an oath under the Provisional @atish Order No. 1 of 1999 and that Chaudhry
supported Musharraf’s government in many Supreme Court cases).
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court to try to restore its legitimacy and regenerate public confidence in its
capacity to deliver justice to the common man.

There are many parallels to be drawn between the judicial activism of this
period with the PIL movement of the 1990s. At both times, tigreédne Court had
emerged from an ignominious past that it wished to bury. In insthnces, the
court had the scope and opportunity for innovation and an enhareeatetation
of its own powers. And at both times, the court had only to siggabigerness for
an expanded role to set in motion a cascade of public interest petitions. thdact,
court in 2005 had an important advantage in that it had only to saidcapply
Fundamental Rights principles from a developed jurisprudence. But ateanoth
level, the court was treading risky and unchartered territory by resusgitiiin
while Musharraf was still president and COAS. Understandably, in the firsbfear
Chief Justice Chaudhry’s leadership, the court dealt with governance and policy
guestions of relatively low political salience, slowly building up its terapd
raising the stakes as it gained more visible publicity and support.

One of the first steps that the court took was to set up a specialhHRigtats
Cell to reduce the backlog of human rights and other PIL ¢AsEse primary
objective was “to check the abuse of power or misuse of authority or arbitrary or
mala fide acts and decisions of the authorities.”” The Supreme Court specially
mobilized itssuo motu powers to take cognizance of newsworthy human rights
abuses. The résumé of early PIL cases set the tone for futurersadeing abuse
of public office and created the foundation upon which the court aeptby its
wide investigative and remedial powers. Four different prototypical categdries
PIL cases can be identified in Phase Five: (1) human rights; (2) pefaym; (3)
environmental and land use regulation; and (4) legislative override.

The first category, human rights cases, comprised mostly complaints
regarding the growing number of missing persons who were repdyed
newspapers and human rights groups to have disappeared ag afresuhnter-
terrorism activities of the Pakistani military and intelligence agencies (collectively,
the Missing Persons Cases).”™ In December 2005, after noting a newspaper article

237. Seeid. at 99194 (describing how the court under Chaudhry expdiitdepresence in
PIL and judicial functions, starting first with cstnuction safety and urban planning, then
deregulation of price controls, and then the privatian of public enterprises).

238 Seeid. at 992 (stating that Chaudhry started an ambitmogram of PIL and further
expanded this by creating the Human Rights Céle@Supreme Court).

239 Supreme Court of Pak.,ERORT OF THESUPREME COURT REPORTJUBILEE EDITION,
at 6 (20052006). The report states that since the start @Hbbman Rights Cell, over 3,600
human rights applications were registered, outlittv450 were disposed of in the first yeat.

240 See AMNESTY INT’L, PAKISTAN DENYING THE UNDENIABLE: ENFORCED
DISAPPEARANCES INPAKISTAN 1, 4 (2008)available at http://www.amnesty.org/en/library/asset
/ASA33/018/2008/en/0de43038-57dd-11dd-be62-3f7bd228/asa330182008eng. pdf
(providing evidence of how the practice of enforakslappearances had grown since 2001 as
Pakistan, under Musharraf, had been holding indalglwithout charging them or putting them
on trial and denying knowledge of their whereabotdéspite witnesses identifying them in
detention).
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about these enforced disappearances, the Supreme Coustibaok&tu action and
directed the government to either produce the detainees or provide atitorm
about their whereabout$.The suo motu intervention invited a flood of petitions,
and in less than a year about 186 persons had been traoedh&dist of 458
Missing Persons Cases pending before the court at the tifffeThese persons were
either released or transported to known detention cefiters.

The second category, policy reform cases, attempted to go beyomentft
of the immediate controversy to lay down standards for effective regulato
frameworks in instances where the problem was likely to penséstal systemic
policy failures:” The third category, environmental and land use regulation cases,
dealt with issues of urban planning in which the Court invadederal different
Fundamental Rights to directly restrain or induce government authorities to
abandon development projects that posed a significant threat to the emritdhm
The fourth category, legislative override cases, sought to imposghiutans on
certain social activities in contradiction to existing legislatiorCases in this
category continued over many months without any resolution, thighcourt
reimposing a ban, Parliament overruling it through amended legislatiorthand
court attempting to revoke the legislation and charging individuals agittempt
for non-compliance with its previous restraint orders.

A micro-study of about fifteen majauo motu petitions under the Supreme
Courts original jurisdiction from the second half of 2005 to the first half of 2007,
sampled from the PIL data used in this artickeported either through official
judgments or recurrent newspaper repegbows that these petitions responded

241 Id. at5.

242 1d.

243 1d.

244, See, eg., Eng’r Zafar Igbal Jhagra v. Fed’n of Pak., (2009) 61PLD (SC) 363
(concerning frequent increases in oil prices); Skwthar v. Capital Dev. Auth., (2007) 40
SCMR (SC) 1925 (concerning defective constructiorbwoildings in the context of a natural
disaster); Saad Mazhar v. Capital Dev. Auth., (2088)SCMR (SC) 1973 (stating that the
builders of multi-dwelling homes had to take respbitity for tenants displaced by an
earthquake); Criminal Miscellaneous Application, 1§6.of 2006 (laying down basic guidelines
for regulation of the pharmaceuticals sector tackhbe flow of spurious drugs in the market).

245 See, eg., Suo Motu Case No. 10 of 2005, (2010) 43 SCMR (1) 363 (concerning
a potential threat to large areas of a reservesfoesulting from a government-sponsored tourist
development project); Moulvi Igbal Haider v. Capiixdv. Auth., (2006) 58 PLD (SC) 394, 399
(holding that land could not be converted from aljgupark to a mini golf course through a lease
without the general public having an opportunityplace bids on the property or state their
objections); Suo Motu Case No. 3 of 2006, (200658 (SC) 514 (concerning construction of
a multistoried car park in a forested area thatfbadecades been a public park and holding that
although the project had been abandoned, the gmestnwas restrained from converting the
park into something else in the future); Suo Motus€dNo. 13 of 2005 (SC) (concerning
environmental threat caused by housing schemes).

246, See, eg., Suo Motu Case No. 11 of 2005, (2006) 58 PLD (S@dhcerning lack of
regulation of kite-flying activities allegedly rddng in deaths and damage to property);
Muhammad Siddique v. Gov’t of Pak., (2005) 57 PLD (SC) 1, 48 (holding that a provincial
regulation prohibiting wasteful and exploitative pexses at wedding ceremonies is
unconstitutional as it conflicted with existing &dl law).
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invariably to critical newspaper repoftsUsually, a news item struck a chord with

an individual judge and was directly converted into a petition by thé jcisiéce.

At other times, an individual or interest group submitted a newspaper caittimg

with a letter requeing action, known as “epistolary” petitions.”* In fact, mostsuo

motu and epistolary petitions in Phase Five can easily be traced back to specific
news items.’

The earlysuo motu petitions seemed to create a feedback loop between the
Supreme Court and the media. The newspapers reported on an impotiey
failure or human rights issi&. The court took notice of it and summoned
assistance from various stakeholders on the basis of its inherent jurisdicTioe
newspapers then publicized the court’s actions” The court was prompted to gain
more publicity by, at times, raising the stakes in the current petitihsad other
times, taking cognizance of more reported abuses and regulatory Tajgss.
feedback loop also signaled civil society members and citizens groupgsrtaeip
the court with similar issues that did not gain any media coverage but¢hat w
otherwise newsworthy. With the passage of time, not only did¢logiéncy ofkuo
motu casesdncrease rapidly, but the court’s investigative style also crystallized into
a pattern of: summoning important officials for information and accoilityab
setting up judicial commissions for stakeholder coordination and ;input
galvanizing police action, arrests, and trials where required; and initiating
conempt proceedings against those who violated the court’s directives.” Within
the first few months of Iftikhar Chaudhry’s term as chief justice, it was obvious
that the Supreme Court and its chief justice, quite apart from being media
favorites, had transformed into champions of human and envératahrights and
other public interest groups by creating a judicial counter-narrative to thélet-ca
governance endeavors of the Musharraf governiieNewspapers brimmed with

247. See Ghias,supra note 29, at 9921002 (examining the effect of the court’s judgments,
reported through official judgments or recurrentvepapers, on the media and the resulting
growth of PIL). The actual number efio motu petitions that the chief justice claimed to have
initiated during this period was 6,008 | am innocent, want open trial: Justice Iftikar, DAWN,
Mar. 23, 2007,http://www.dawn.com/news/238826&innocent-want-open-trial-justice-iftikh
ar (finding that in the two years since becomirgy ¢hief justice, Chaudhry has cleared a massive
backlog ofsuo motu cases).

248 Syed Mansoor Ali Shah, Advocate, Supreme Courtadfid®an, International Judicial
Conference 2006alvaging Democracy—Judiciary our Last Hope: going beyond public interest
litigation (Aug. 4, 2006) at Gavailable at http://www.supremecourt.gov.pk/ijc/Articles/17/tifp

249 This corroborate§hias,supra note 29, at 9921002, which describes how Chaudhry
encouraged the courts’ media presence while the media encouraged the court to expand its
independence and power.

250, See id. at 1001 (providing a chart showing the feedbaclplbetween the public,
Supreme Court, and media).

251 Id.

252 1d.

253 Id. at 9921002.

254 1d.

255. Ghias,supra note 29, at 9921002.


http://www.supremecourt.gov.pk/ijc/Articles/17/1.pdf
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even the most trivial reportage on the Supreme C8urhe chief justice received
this publicity with much fervor and dedicated an entire section of theeBep
Court’s annual report to a selection of newspaper clippings applauding the court’s
vision and couragé.

The steadily intensifying political consensus against Musharraf at this
juncture emboldened the court to take stronger action against govewfficats.
During 2006 and 2007, the Supreme Court did not let pass argrtopipy to
admonish senior police, intelligence officers, and other public officialsrame
language, particularly in the context of thiéssing Persons Cases,”™ and permitted
these admonishments to be published in newspapers. Musharraf initiallytechose
tolerate the court’s excesses.

The real turning point in relations between the executive and judiciasg ar
when the Supreme Court stalled the privatization of Pakistan’s largest state-owned
steel mill in June 2006 through its PIL jurisdictionWattan Party v. Federation
of Pakistan.”” Quite apart from causing revenue losses\tatan Party judgment
was a big blow to Musharraf’s liberalization plans.” Prior cases had attempted to
check relatively low-level corruption in narrow instances of developmelityp
The present case, on the other hand, boldly insinuaieMusharraf’s handpicked
prime minister was complicit in a grand corruption scafidal.

Yet, the government announced that it would honor the court’s directives. The
calculus of the Musharraf government suggested that reacting negdtivtig
Supreme Court would entail higher costs and raise greater suspiciorabithizug
by its process requirements for privatization of state enterprises that oy
add to the government’s credibility in the long term. Nevertheless, by early 2007,
the Musharraf government moved to neutralize the court to achieve thadwo
objective of depriving anti-Musharraf mobilizations of their political mileage in
general and preventing the Court from defecting on the impending isshe re-
election of Musharraf as presitteCOAS.

Though Phase Five did include a few Political PIL cases as antidvhas
opposition escalated, the more frequent category of cases concerasd\Clian
PIL in which the court’s suo motu intervention as well as regular petitions sought
to expose petty corruption in development projects and restrain gosetaction

256 Id.

257. See Supreme Court of Paksupra note 9. The report also emphasized that the
“approach and methodology of the Chief Justice of Pakistan is gainirgpylarity among the
masses, which is apparent from the press comments on the actions taken by him,” and that
“[m]ore and more people are sending their grievances to the Chief Justice . ..” because of which
“the work in the HR Branch is increasing at a tremendous pace.” Id.

258 See Ghias,supra note 29, at 9951002, 1011 (explaining how the court increased its
power to taking on thMissing Persons Cases).

259 (2006) 58 PLD (SC) 697 (holding that the procesthe privatization of the Pakistan
Steel Mill Corporation resulted in violations of tkewv and the Letter of Acceptance and Share
Puchase Agreement were invalid).

260 See id. at 698 (stating that the privatization had its own meiitsthe economic
indicators).

261 Id.
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on behalf of a large group of affected people.

2. Phase Six, 2007

On March 9, Musharraf declared Chief Justice Chaudhry non-functional
through a Presidential Reference that officially charged the chief justice with
misconduct and abuse of offi€é. A Supreme Judicial Council (SJC) was
constituted to hear the Presidential Referéficelust days later, lawyers
associations around the country came out onto the streets in a §ravgrg
protest against the governméfitimages of the “black coats” heatedly chanting
anti-Musharraf slogans by the hundreds and braving bleeding wonitidted by
an over-reactive police force captured the headlines week aftervaska result
of various pressure tactics employed and political alliances forged bipihiers
movement, the Supreme Court wrested jurisdiction of the PresidenfereRee
from the SJC on the basis of its PIL powerdfitkhar Muhammad Chaudhry,
Chief Justice of Pakistan v. The President of Pakistan.”

262 The charges against the chief justice includeduseisof public funds for private
expenses, misuse of authority, personal bias imiappent of judges, wanton use of luxury cars
and protocol, and unethical attempts to place disat a high-level position in the government.
See Mansoor Ahmed, SecretarMotification No. F.1(2)/2005.A.11, THE GAZETTE OF PAKISTAN
EXTRAORDINARY, Mar. 12, 2007, at 675.

263 See Mansoor Ahmed, Secretariotification No. F.529(2)/2007-Secy., THE GAZETTE
OF PAKISTAN EXTRAORDINARY, Mar. 12, 2007, at 675 (stating that a referenas filed against
Justice Chaudhry so he could not perform his fons). The SJC, composed of senior judges,
was first established by the military dictator GeheAyub Khan in 1962 as a court-centered
mechanism to prescribe a code of conduct for ctistinal court judges and to recommend to the
president the removal of recalcitrant judg8se PAKISTAN CONST. (1962) art. 128. The 1973
Constitution retained the SJC with certain modifias. See PAKISTAN CONST. (1973) art. 211.
Further, Musharraf’s Seventeenth Amendment conferreeh motu power on the SJC to itself
initiate complaints against judges. Constitutioay&teenth Amendment) Act, 20@%ailable at
http://www.pakistani.org/pakistan/constitution/arderents/17amendment.html. Ironically, Chief
Justice lftikhar Chaudhry had played an instrumemtde, before his own removal, in
institutionalizing thissuo motu power and formalizing a code of conduct for judgdsthe
appellate judiciarySee, e.g., Body formed for superior judges’ accountability, DAWN, Sept. 25,
2005, http://lwww.dawn.com/news/158245/body-formedguperior-judges-accountability.

264 See, eg., Zahid HussainPakistan: Can the ‘Black Coats’ Restore Democracy?, THE
TIMES (June 26, 2008), http://www.thetimes.co.uk/tto/lamitle2211483.ece [hereinafter
Hussain Pakistan] (stating that thousands of protestors convergetsiamabad, pressing for the
immediate restoration of the sixty judges sacked Ndysharraf); Anne-Marie Slaughter,
Pakistan’s Black Revolution, THE GUARDIAN (Apr. 25, 2008), http://www.guardian.co.uk
/commentisfree/2008/apr/25/pakistansblackrevolution  (describing the lawyers’ protests,
mentioning that the lawyers were routinely beagessed, brutalized, and humiliated).

265 The lawyersmovement came to be known as the “black coat revolution.” Hussain,
Pakistan, supra note 264.

266. See Chief Justice of Pak., Iftikhar Muhammad ChaudhryTlie President of Pak.,
(2007) 62 PLD (SC) 61, 116 (referring to the stmuer of the court dated July 20, 2007 and
stating that the Presidential Reference is seteasiirguably, the 1973 Constitution did not
envisage such a move. The constitutional proviseating to the SJC-Article 211—vests
exclusive jurisdiction in the SJC to decide questions of the removal of judges, and bars “any
court” from calling into question the SJC’s proceedings, its report to the president, or its
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This was the second time in Pakistan’s history that the Supreme Court was
seized with questions surrounding the constitutionality of the remdved own
chief justice—the first being the expulsion of Sajjad Ali Shah during Phase *fwo.
But never before had a sitting military dictator pretended to use or acquiesced i
using a constitutional channel to eliminate the highest judicial officer of the
country.

Moreover, unlike previously, the contestation was not merely between the
president and the chief justice, but more broadly between the Musharraf
government on the one hand, and the lawyers, media, and civil sowethers,
as well as certain political parties in support of the chief justice on the dtieer.
Supreme Cod—now composed of thirteen justices, mostly sympathetic to the
cause of the chief justiceset aside the Presidential Reference as unlawful and
reinstated Chief Justice ChaudhFyThrough PIL, apex court justices strategically
overrode an existing constitutional mechanism for the removal @efidThe
identification of PIL with the chief justice’s reinstatement—in other words, the
move from PIL as a mere instrument to an embodiment of judicial indepead
and power—marks a distinct phase in its evolution.

The chief justice believed that his normative authority, along with the
Supreme Court’s, had been tremendously enhanced by the lawyers movement.’

The newfound zeal and the broad judicial consensus with which the cowmted
challenges to the executive in the succeeding months reflected this belief.
August 2007, the court initiated (or reactivated) hearings on threertamp
constitutional controversies under PIL: tivissing Persons Cases; Pakistan
Muslim League (N) v. Federation of Pakistan, concerning a petition regarding the
return of Nawaz Sharifrom exile to contest elections;and Jamat-i-Islami v.
Federation of Pakistan, petitions challenging Musharraf’s reelection and his dual

recommendation for the removal of a jud§ee PAKISTAN CONST. (1973) art. 211. The Supreme
Court justified its stance “in view of admitted fact that the present cases involve unprecedented
important constitutional and legal issues.” Iftikhar Muhammad Chaudhry, (2010) 62 PLD (SC) at
261 (quoting from the interim order of the courtethMay 7, 2007).

267. See Munir, Public Interest Litigation, supra note 43, at 115 (describing how PIL was
used to determine the eligibility of the Chief JestSajjad Ali Shah to hold office).

268 See Justice Iftikhar Muhammad Chaudhry, Chief Justic®ak. (2007) 59 PLD (SC)
578, 582 (stating that the justices voted3d that Chaudhry could be reinstated).

269 On various occasions after his restoration, thefgbstice is reported to have said that
the responsibility of the judiciary had “doubled” due to the “trust and confidence” bestowed upon
it by society No One Can Violate Verdicts. CJ, DAwN, Sept. 2, 2007, http://www.dawn.com/
news/264204/nonecanviolate-verdictsej. He also said that the Supreme Court could “not sit
idle” when state institutions failed to provide “succor” to the aggrieved, and that the court would
continue to intervene on behalf of private parties when their complaints indicated a “pattern of
violation of fundamental rights by a state agency.” Ingtitutions Have Failed to Help the
Aggrieved: CJ, DAwWN, Sept. 11, 2007, http://www.dawn.com/news/265684iutions-have-
failed-to-help-the-aggrieved-cj/print. Lastly, he statedt flndges must take special care because
“the public scrutinizes judges from their decisions and they are before public eyes at all times.”
People Judge Judges from Judgments: CJ, DAWN, Sept. 28, 2007, http://www.dawn.com/
news/268682/people-judge-judges-from-judgments-c;.

270 See Pakistan Muslim League (N) v. Fed’n of Pak., (2007) 59 PLD (SC) 642, 680
(holding that Nawaz Sharif has the right to entet semain a citizen of Pakistan).
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office of president-COAS! Later, two other petitions were added to these:
Wajihuddin Ahmed v. Chief Election Commissioner, a petition against the Election
Commission’s decision to allow Musharraf to run for the presidential election;””
and Dr. Mobashir Hassan v. Federation of Pakistan, a petition challenging the
constitutionality & Musharraf’s National Reconciliation Ordinance of 2007
(NRO)” Evidently, the Supreme Court actively used PIL to oust the diciatbr
became the epicenter of political contestation. As the hearings in all these PIL
cases brought questions of governmenbeantability into sharp relief, the court’s
posture became more threatening and confrontational, particulaie Missing
Persons Cases. Together, these cases pushed the political temperature to a
crescendo, culminating in the imposition of a second emergency biavaf in
November 2007

All the cases adjudicated by the Supreme Court in Phase Six were thiys high
political and can be squarely categorized as Political PIL. EvenMilssng

271 Jamat-ifslami v. Fed’n of Pak., (2008) 60 PLD (SC) 30, 38.

272 (2008) 60 PLD (SC) 13, 222.

273 The final NRO judgment-decided in December 2009s reported as Dr. Mobashir
Hassan v. Fed’n of Pak., (2010) 42 PLD (SC) 265 and held that the NRO is illegal and
unconstitutional. The NRO was a piece of execuldggslation negotiated between Musharraf
and the PPP. Faisal Siddifilhe NRO Mystery, DAWN, Dec. 31, 2011, http://www.dawn.com
/news/684586/the-nro-mysteryhe beneficiaries of the NRO were persénsmd to be “falsely
involved for political reasons or through politicattimization in any case initiated between 1st
of January, 1986 to 12th of October, 1999.” Tl Pakistan: Promulgation of National
Reconciliation Ordinance, TRANSPARENCY INTERNATIONAL (Oct. 5, 2007), http://www.trans
parency.org/news/pressrelease/20071005_ti_pakmtamulgation_of _national_reconciliation_
ordinance. This sought to provide amnesty to BerBlautto and her husband Asif Ali Zardari
from several different ongoing corrugi cases, but deliberately left intact Nawaz Sharif’s
conviction in the Anti-Terrorism Court. In returthe PPP agreed to desist from voting against
Musharraf in the 2007 presidential electidsee, e.g., National Reconciliation Ordinance:
Supremely divisive law called NRO revisited, EXPRESSTRIBUNE, Jan. 17, 2012, http://tribune.
compk/story/322744/national-reconciliation-ordinance+supely-divisive-law-called-nro-
revisited.

274. Proclamation of Emergency, (Nov. 3, 200@yailable at http://www.pakistani.org/
pakistan/constitution/post_03nov07/proclamation_rgeexecy 20071103.html. Quite apart from
the fact that the constitution could not be suspdndinder a constitutional emergency,
Musharraf’s “emergency” amounted to martial law as Musharraf declared it in his capacity as the
COAS and not presidentee, e.g., Muhammad Faisal AliMartial Law imposed in garb of
emergency, DAWN, Nov. 7, 2007, http://www.dawn.com/news/ 2747 38traklaw-imposedin-
garbof-emergency. The Proclamation of Emergency depdrted conventional justifications
for a “state of emergency,” namely political failure, internal security, and national interest, and
instead was overwhelmingly predicated on the atleggpansion and abuse of judicial authority.
See infra note 276. Musharraf claimed that the judiciary hadught the government to a
standstill:

All senior functionaries of the government have togdient the courts, they are being

sentenced, they are subjected to humiliation in thets . . . . Around 108uo motu cases are

being processed in the Supreme Court and | have lé@rthiat there are thousands of

applications. And all thesaio motu cases are concerned with government departments. So

now the system of governance stands paralyzed.
Tika Igbal Muhammad Khan v. Gen. Pervez Mushar@&2 60 PLD (SC) 178, 2998.
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Persons Cases took on a political character, with the court repeatedly summoning,
condemning, and threatening the law enforcement and military agenitles
contempt and other repercussions. However, this genre of PoliticabBld not

be more divergent from the Political PIL cases of Phase Four. Unlikiattee

which was based on regime legitimation, Political PIL in Phases FivSiandas
based on a series of progressively more serious judicial challenges to the
incumbent government and the proportion of unconstitutional rulinghébgourt

was strikingly hidn.”

Figure Threepresents a pie chart showing the share of the total PIL cases
litigated of different types of PIL litigants in Phases Five and Six coliggti
Noticeably, half the reported judgments wet® motu interventions, while the
type “civil servants and government employees” did not appear as litigants during
that period, pointing to the cramming of the Court’s docket with and the court’s
own fixation on a select menu of political issues. The total numbetLotdes
reported is twenty-six-sixteen in Phase Five and ten in Phase Six.

FIGURE 3
Typesof PIL Litigants During Phases Five & Six
Represented by each type's share of PIL cases litigated during Phaseskive

Citizens,

Lawyers, Ba
Associations,
and Judges

Suo Motu

Politicians an
Political
Parties

D. Judicial Retreat

1. Phase Seven, 2007-2009

The sole aim of Musharraf’s second emergency was to purge the
constitutional courts so as to retrospectively obtain judicial affirmation i®r h

275 Seeinfra Part 11, Section F for discussion of the court’s move to aggressively oppose
the incumbent government through unconstitutionkhgs.
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reelection as presidefit. Musharraf swiftly and unceremoniously removed a large
majority of the incumbent judges and installed Abdul Hameed Dagdhe new
chief justice”” Chief Justice Dogar’s court admitted several petitions—once again
under its PIL jurisdiction—challenging the validity of Musharraf’s emergency.””
These petitions have become jointly knownTalsa Igbal Muhammad Khan v.

General Pervez Musharaf.”

The court’s verdict came after a mere ten-day deliberation, making it one of
the speediest judgments to be generated on a highly important politéstiogu
The court held, for the third time, that the de facto ruler’s actions were “in the
interest of State necessity and for the welfare of the people” so as to “save the
country from chaos and anarchy.”” But theTika Igbal judgment stands apart from
the previous two precedents in one peculiar way: the focal point of the court’s ire
and scorn was the Chaudhry court’s unfettered intervention in political questions.”"

The gravamen of the court’s disapproval was the former chief justice’s excessive
reliance on, and habitual misuse of, the original jurisdiction of thet amder
Article 184(3)>* The court indulged in a lengthy survey of precedents to make it
“abundantly clear that the power and jurisdiction under Article 184(3) of the
Constitution cannot be invoked for redress of individual grievances,” but that
“[u]nfortunately, the former Chief Justice of Pakistan paid no heed to the judicial

276. A peculiar feature of Musharraf’s “emergency” was that all legislative assemblies were
left unscathed and allowed to function as befSee.Proclamation of Emergency, (Nov. 3, 2007),
available at http://www.pakistani.org/pakistan/constitution/pd@3nov07/proclamation_emer
gency 20071103.html. Had Musharraf’s objective been to dissolve the government, he could
have exercised his presidential power under ArtE8¢2)(b) without resorting to emergency
powers, or—better still—he need only have waited a few more days until Nder 15 for the
constitutional term of the assemblies to expirghe ordinary course. Clearly, the only state
institution directly affected by the “emergency” was the judiciary. Further, nine out of the eleven
grounds in the Proclamation of Emergerdiyectly implicated the judiciary as the institutio
responsible for the crisisSee, e.q., Gen Musharraf’s second coup: Charge-sheet against
Judiciary; ‘Media promoting negativism’; Country’s ‘integrity at stake’; Legislatures intact,
DAwWN, Nov. 4, 2007 http://www.dawn.com/news/274263/gen-musharraf-sisecoup-charge-
sheet-against-judiciary-media-promotinggativism-country-s-integritygt-stake-legislatures-
intact.

277. See Provisional Constitutional Order No. 1 of 2007 (N&; 2007),available at
http://www.pakistani.org/pakistan/constitution/pdd3nov07/pco_1_2007.html (stating that all
judges are governed by and subject to the OathfafeQludges Order and will also be subject to
any such further orders as the President may p@ssly of Office (Judges) Order 2007 (Nov. 3,
2007), available at http://www.pakistani.org/pakistan/constitution/pos2név07/judges_oath_
order_2007.html (holding that under the ProvisioBahstitutional Order, a judge needs to take
the Oath of Office)see also, Ghias,supra note 29, at 1014 (stating that sixty-four judgesene
replaced when they refused to take an oath unddpitbvisional Constitutional Order).

278 See Tika Igbal Muhammad Khan, (2008) 60 PLD (SC) 178 (allowing the petitions
challenging Mushaaf’s Proclamation of Emergency under Article 184(3) of the constitution).

279 1d.

280 Id. at 289.

281 Id. at 267.

282 Id.
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precepts.” The court further carped that Chief Justice Chaudhry had exercised
hegemonic powers over the rest of the judiciary by arrogating toeHirtie
function of superintending the subordinate courts and siphonirgglefttive cases
pending in the high courts and subordinate courts to the apex*tdive court

thus signaled a major retreat from PIL activisinonically through PIL itself. The
total number of PIL cases reported in Phase Seven.is te

E. Third Wave of PIL Activism

1. Phase Eight, 2009-2013

In March 2009, Iftikhar Chaudhry was reinstated, for the secome tio the
chief justiceship of the Supreme ColirtBy this time, Musharraf had been
effectively routed and a freshly elected government inducted thrgegeral
elections in early 2008, resulting in Asif Ali Zardari, co-chairpersoth® PPP, as
president’ The coalition government of the PPP was a fragile and contingent
attempt at keeping the new civilian democratic process from faltering. The
Supreme Court’s position and its capacity to assert itself against political
institutions, on the other hand, could not have been strongengRid the heady
wave of the lawyers’ movement, the court redeployed its PIL activism with
renewed intensity against the new government. The reinstated juoigasp$t the
chief justice, had a special inducement to do so. Upon replacing Musharraf
president, Zardari procrastinated on his agreement with other political leaaters th
his government would expedite the reinstatement of the deposed jlidbeis.
only provoked the lawyers and Chaudhry supporters in the pblitfggosition,
including Nawaz Sharif, to redouble their efforts through a “Long March” protest
in March 2009, which was successful in restoring the judyes.

With such unqualified ascendance of the Supreme Court over thenguargr
in combination with the popular political and social legitimacy on whichrlyir
rested, the court hoped to exercise its powers in an unrestrained and \@xpansi
manner. The most striking statistic of PIL activism in Phase Eight ishber
quantity of reported Supreme Court judgments under its originiadjction. The

283 Id.

284. Tika Igbal Muhammad Khan, 2008) 60 PLD (SC) at 267.

285 See, eg., Pakistan reinstates sacked judge, BBC, (Mar. 16, 2009 3:07 PM)
http://news.bbc.co.uk/2/hi/south_asia/7945294 . aietalling the reinstatement of Chaudhry by
Prime Minister Yousaf Raza Gilani and jubilant reawsi of his supporters).

286. See Kennedy, Judicialization of Politics, supra note 29, at 151 (explaining that
Musharraf resigned as president on August 18, 2808 Asif Zardari was elected by Parliament
to be president on September 6, 2008).

287. Seeid. at 152 (finding that Zardari delayed in restorihg@ judges to their former
positions); see also James Traub,The Lawyers’ Crusade, N.Y. TIMES, Jun. 1, 2008,
http://www.nytimes.com/2008/06/01/magazine/01PAKASIFt.html?_r=2& (detailing how the
PPP leader, Asif Ali Zardari, made and kept bregldgreements to reinstate the judges within a
specified amount of time).

288 See Kennedy,Judicialization of Palitics, supra note 29, at 152 (finding that due to the
possibility of carnage of a planned “Great March” supported by the Sharifs and the growing
movement, Zardari restored the judges to their éorpositions).
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court adjudicated nearly as many reported cases in Phase Eight as it dig prior
it.”” Another clear indication of the court’s conviction in an ever-increasing
demand for judicial populism is that well over one-third of the totadnted cases
were suo motu. This number, of course, does not take account of the hundreds of
unreportedsuo motu petitions specifically under the court’s “Human Rights Cell,”
a small sample of which the Supreme Court showcased in summmanyirfdats
Annual Report$” According to the court’s own estimates, it appears that these
human rights petitions made up roughly three-quarters of the totdder of cases
heard annually by the Supreme Court (both reported and unrepantiat, all its
jurisdictions—original, appellate, and advisory).

PIL issues adjudicated in Phase Eight belong to three broad categories. The
first of these corresponds jointly to judicial and executive powersidrcétegory
of cases the Supreme Court essentially restricted legitimate powers esf oth
branches of government while simultaneously insulating itself frorstitotional
checks and balances. In more specific terms, the issues related to judicial
appointments and other judge-related matters implicating or adversebyiragf
judicial independence and integrity according to the court, high-profile taxecu
appointments and promotions, and exercise of executive powers apdtguth
representative case in this category dealt with the court’s disapproval of the
Eighteenth Amendment to the constitutiGmwhich reflected a broad-based, cross-
party consensus on various proposed improvements to the Q@7&itution.”
One component of thHeighteenth Amendment was to make judicial appointments
to the constitutional courts more participatory and transparent. This was
accomplished by establishing a two-step process involving multiftetrsikers,
including judges, legal representatives from the government, and professional
lawyers organizations, as well as parliamentary representatives from both the

289 The number of cases reported in Phase Eight ateQdmpare this to the total of 108
cases reported prior to this phase since the inttazh of Article 184(3) of the 1973
Constitution.

290 See, eg., SUPREME COURT OF PAK., ANNUAL REPORTJAN. 201270 MAR. 2013, at
131-33, available at http://www.supremecourt.gov.pk/Links/Annual_Rpt12613/index.html#/0
(providing an overview of the Human Rights Celgtstics on how many cases it has taken, and
a brief background on some of the cases it hanjake

291 This estimation is based on the volume of litigatiecorded by the Supreme Court for
different kinds of case§eeid. at 2-3. The “human rights” cases are not defined in any particular
manner and consist of a highly diversified set aftters.ld. at 13541. They also include pre-
registration investigations, ad hoadministrative reviews, instructions and directiotts
subordinate courts and executive officers, andngleviews.ld.

292 Constitution (Eighteenth Amendment) Act, 20&Gailable at
http://lwww.pakistani.org/pakistan/constitution/arderents/18amendment.html.

293 Osama Siddiqueicross the Border, WE THE PEOPLE A SYMP. ON THE CONST. OF
INDIA AFTER 60 YEARS, 1950-2010,SEMINAR NO. 615 (2010),available at http://www.india-
seminar.com/2010/615/615_osama_siddique.htm (gtdtiat the Eighteenth Amendment was
achieved through a fairly transparent and rigoramgagement conducted by a special
parliamentary committee composed of representatii@® all such parties and that court
proceedings signify that at least part of the Eéghth Amendment may fail).
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government and the oppositiGh.

In Nadeem Ahmed v. Federation of Pakistan, the Supreme Court demanded
changes to this new process for judicial appointments on the pretext of
safeguarding judicial independence, focusing particularly on sevemgtng the
discretion of parliamentary representativésTo avoid political fallout from a
confrontation vith the apex court, the government accepted the court’s demands
through another constitutional amendm&nhiThus, a new precedent was set in
favor of the court’s authority to override Parliament’s power to amend the
constitution. In a series of subsequent decisions, the court affirméatdtaal
control over issues of judicial appointments and accountability, degisive
insulating itself from both the executive and the legislatlre.

Insofar as executive power and discretion were concerned, the apex court
intervened time and again to declare various key executive appointmegdkalhe
the basis of process-based arguméhidore often than not, the court additionally

294, See, eg., id. (describing how the proposed judicial appointmeygtem compares to
the current system).

295 See Constitution Petition, No. 11 of 201@vailable at http://www.supremecourt
.gov.pk/web/user_files/file/18th_amendment_ordédr.falsserting that Parliament reconsider the
appointment process of judges under Article 175&efEighteenth Amendment).

296. See Constitution (Nineteenth Amendment) Act, 20l&vailable at http://www.
pakistani.org/pakistan/constitution/amendments/¥rament.html (amending the process by
which judicial appointments are made).

297 See Sheikh Riazul-Haq v. Fed’n of Pak., (2013) 74 PLC Civil Services (S.C.) 1308,
1364 (finding that federal and provincial governtseneed to make fresh appointments of
chairmen and members of the Service Tribunals, usecghe Service Tribunals perform vital
judicial functions by adjudicating issues pertagnto the terms and conditions of civil servants);
Munir Hussain Bhatti v. Fed’n of Pak., Constitution Petitions, No. 10 & 18 of 2011, (2011) 63
PLD (SC) 407 (noting the importance of making jimlicappointments independent of the
executive and the legislature for an independediciary under the new process introduced by
the Eighteenth Amendment); Criminal Original Petis, No. 9398 of 2009 (holding that
proceedings should be taken against the respofadges because they were not immune from
contempt of court ordinances); Sindh High Ct. Bar Ass’n v. Fed’n of Pak., Constitution Petition,

No. 9 of 2009 (finding the removal of judges by Mashf and the appointment of certain other
judges, including the appointment of Chief JusBogar, unconstitutional and declaring all laws
introduced by Musharraf during the 2007 emergeruig ab initio).

298 See Asaf Fasihuddin Khan Vardag v. Gov’t of Pak., Constitution Petition, No. 33 of
2013 (finding that the appointment by the fedealegnment of the director general of the Civil
Aviation Authority was illegal, because it was madea non-transparent manner); Muhammad
Ashraf Tiwana v. Pak., (2013) 46 SCMR (SC) 1159,1172 (holding that the appointment of
the commissioner and chairman of the SecuritiesEauthange Commission of Pakistan does not
meet the requirements of the law and providingitsetdout how the appointment process should
take place); Muhammad Yasin v. Fed’n of Pak., Constitution Petition, No. 42 of 2011, (2012) 64
PLD (SC) 132, 1634 (finding that the selection process of chairnedrthe Oil and Gas
Regulatory Authority was insufficient); Ch. Nisar Ali Khan v. Fed’'n of Pak., Constitution
Petition, No. 73 of 2011, (holding that the appwieht of chairman of the National
Accountability Bureau (NAB) was not made in accoa with the law); Mir Muhammad Idris
v. Fed’n of Pak., (2011) 63 PLD (SC) 213 (striking down the reappointment of the chairman,
president, and other members of the Board of NatiBank of Pakistan); Shahid Orakzai v. Pak.,
Constitution Petitions, Nos. 60 and 61 of 2010,1@063 PLD (SC) 365 (finding the appointment
of the chairman of the NAB by the president to begal); Suo Motu Case, No. 4 of 2010
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directed the concerned ministry or department to make fresh appaoistrin
accordance with the proper constitutional process explicated by theitselfrt
However, much more controversial than the executive appointment cases were
those that forced accountability on members of the executive for matters
exclusively within their domain and discretion.

Watan Party v. Federation of Pakistan”—known popularly in Pakistan and
referred to throughout this article Memogate—is a prominent examplé. In late
2011, the Supreme Court began an inquiry into the contents ofrarcplublished
in the Financial Times that alleged that a Pakistani official had delivered a
“memo” to the U.S. military on behalf of President Zardari.*" Among other things,
this memo solicited the U.S. government’s support in forming a new national
security team in Pakistan that undercut the de facto powers of tisaRakrmy
and intelligence service$.Allegedly, the motive behind the memo was to prevent
yet another military coup in the aftermath of the U.S. raid on Osama bin Laden
earlier that yeaf. This was arguably a purely political issue. It had no
constitutional ramifications, and there was no infringement of FundamegtdsR
Nonetheless, the court accepted jurisdiction on the basis of a potential risk to
national security, insinuating that the government was accountable lzordisate
to the military and the intelligence servicéslt also pointed to a “conspiracy”
within the government, arguing that when citizens know thair rulers are
conspiring against them, it is a violation of theignity.™ In its vitriolic pursuit
of the suspected author of the memthe Pakistani Ambassador to the United
States at the timethe court further fueled an impression the media had created
that executive officers of the civilian government were involved in aatés
activity.™

(discussing the court’s communications with the attorney general on how he should proceed in
appointing a new chairman of the NAB).

299 (2012) 64 PLD (SC) 292.

300 See Watan Party, (2012) 64 PLD (SC) at 2923, 357 (holding that the petitions are
maintainable to conduct a probe to ascertain tigingrauthenticity and effect of the memo to
enforce Fundamental Rights and noting that thecetiethe probe would determine the liability
of the official who wrote it). Since this judgmettie news media has characterized the scandal as
“Memogate.” See, e.g., Memogate unleashes storm in Pak, INDIAN EXPRESS Nov. 19, 2011,
http://archive.indianexpress.com/news/memogateashies-stornin-pak/877778/0.

301 See Watan Party, (2012) 64 PLD (SC), at 29923, 306-14 (analyzing the memo
published in thé-inancial Times).

302 See Memogate unleashes stormin Pak., supra note 300 (finding that the memo could
fuel politically charged accusations of collusioithithe United States).

303 Id.

304 See Khan, Legal Solution, supra note 191 (explaining how the Memogate issue is a
political question that should have been decidethbyexecutive and legislative branches, but the
Supreme Court took jurisdiction seemingly basedhational security, meaning that the multiple
provisions in the Constitution that make the mijitand intelligence services subordinate and
accountable to elected representatives could n@ fane unnoticed).

305 See Watan Party, (2012) 64 PLD (SC) at 3118, 335 (finding that the existence of the
memo may have the effect of compromising the dygoiitits citizens).

306. Compareid. at 354-57, with Memogate unleashes stormin Pak., supra note 300.
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Another politically loaded case involved the court’s exercise of power to
remove then-Prime Minister Yousaf Raza Gillani from office for cmpte of
court’” Gillani was convicted on the ground that he refused to carry out its order
to ask the Swiss government to reopen corruption €asgscifically money
laundering—against President Zardafi.The court thus created a constitutional

crisis that embroiled the country for montfis.

The second category of cases related to general issues of governance, as wel
as political corruption and election regulatiemcluding pre-electoral, electoral,
and post-electoral matters and issues pertaining to the Election Commigsion
significant subsets of governance. Both the first and second dategbcases, but
particularly this second category, show a trend in PIL jurigmod that is not
grounded in precedent. The Supreme Court’s meddling in traditional writ issues
that are, constitutionally speaking, within the exclusive domaihetigh courts
is a new phenomenon. This type of PIL, which one may classifidigh Court
Writ PIL, has the effect of undercutting the overall jurisdiction ef high courts
while siphoning away more powers to the original jurisdiction of Sugreme
Court under Article 184(3) While the apexcourt’s successful attempts at
emasculating the Fundamental Rights-related jurisdiction of the higts couter
Article 199(1)(c) are as old as PIL itsélfjts latest practice of issuing prerogative
writs, including mandamugyrohibito, certiorari,habeas corpus, amgio warranto,

307. Suo Motu Case, No. 4 of 2018yailable at http://www.supremecourt.gov.pk/web/
user_files/file/crl.o.p.60f2012.pdf (“Contempt Proceedings Against Syed Yousaf Raza Gillani,
the Prime Minister of Pakistan regardingornrcompliance of this Court’s order dated
16.12.2009”).

308 See, eg., Qasim NaumanpPakistan Supreme Court disqualifies prime minister,
REUTERS June 19, 2012, http://www.reuters.com/articleZZ06/19/us-pakistan-gilani-idUSBR
E85I0KS20120619 (stating that the Supreme Courtddgillani ineligible for office).

309 Seeid. (explaining how this was the first time in Pakistdat the Supreme Court
removed a prime minister, which was thought by manynly be a power of Parliament).

310 Seeinfra text and note 92 for discussion BAKISTAN CONST. art. 184(3), which
provides the Supreme Court with jurisdiction ovaestions of public importance with reference
to the enforcement of certain Fundamental Rights).

311 The Supreme Court generally showed a certain lgfvékference to the high courts as
the loci of Fundamental Rights-based writ adjudaratn the pre-PIL period and the early years
of PIL on the premise that its jurisdiction was ragtdinary and one of last resort, even if
concurrent with the high courts in some mattersweicer, from Phase Two onwards there was a
growing tendency for the apex court to assertutssglictional superiority over the high courts.
For instance, in theThird Dissolution case, the apex court opined that the nature of the
jurisdiction and relief conferred by Article 184(&jps much wider than Article 19®8luhammad
Nawaz Sharif, (1993) 45 PLD (SC) at 6661. On the other hand, the PIL jurisprudence, dvera
abounds with contradictions on the jurisdictionphee of the Supreme Court vis-a-vis high
courts, even to the extent that it would not bétahed to argue that the law on the relative ambit
of PIL jurisdiction remains unsettled. The judictasponse to this question generally tends to
vary with the cyclical evolution of judicial actsiin, but not necessarily. In a Supreme Court PIL
case decided in Phase Six, for example, the caldt that the scope of Article 199 was much
wider than the jurisdiction conferred under Artid84(3), as high courts could pass orders on
various matters other than those relating to Furshah Rights.See Pak. Muslim League (N),
(2007) 59 PLD (SC) at 669.
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is manifestly a usurpation of the higbuets’ powers.™ This is most apparent in the
first category of cases, which declared executive appointments illegathand
second category, which overturned government contracts and dealthgrarious
third parties on the basis of arbitrariness, illegality, irrationality, or phoed
impropriety. Such cases do not have an obvious connection with theemént
of Fundamental Rights. The Supreme Court has nevertheless adjudicatdus!
cases of High Court Writ PIL, sometimes applying Fundamental Riglstsather
loose and impromptu fashion and at times conspicuously evading théoquef
whether an issue relating to the enforcement of such rights had arisén

There are multiple examples of High Court Writ PIL. One of these casks dea
with promotion policies in the civil services on the basis that they were “likely to
affect the good governance as well as framing of policies [for] thiargedf the
public.”” Another case addressed government contracts in relation to natural
resources on the ground that huge losses had been caused tdithexghiequer
through corruptiondepriving the public at large of resources that could have been
used for their welfar& Another case involved executive appointments to
regulatory and other public sector bodies like the Oil and Gas Regulatory
Authority on the basis that the functioning of these bodies affected, “quite literally,
every person in the country . . . everyone from the farmer whdhélgarth using
a diesel powered tractor to the urban slum dweller etnmmutes on a CNG-
fitted bus from his little shanty to his work-plag®e some affluent housing
society.”™ In Memogate, the court exercised its authority over the exiseuas
of right, arguing that “[w]ith the expanding horizon of Articles dealing with
Fundamental Rightsgvery executive action of the Government or other public
bodies, if arbitrary, unreasonable or contrary to law, is how amenablerito w
jurisdiction of Superior Courts and can be validly scrutinised on théstaee of
the Constitutional mandates.”™ Likewise, the court irKhawaja Muhammad Asif v.

312 Take for example Justice Tariq Mehmood’s assertion that the Supreme Court under
Chief Justice Chaudhry was abusing judicial disoretin that PIL cases resembled ordinary civil
cases and that the court needed to circumscrifpgrigsliction by articulating principles according
to which PIL was to be invoked and appli¢tbUMAN RIGHTS COMM’N OF PAKISTAN, PUBLIC
INTERESTLITIGATION: SCOPE ANDPROBLEMS 26 (Mar. 28, 2010). See also former Chief Justice
Saeeduzzaman Siddiqui’s opinion that Article 184(3) is an extraordinary jurisdiction only meant
for laying down the “policy of law which is to be followed by the government and its
functionaries,” and not for adjudication. The Supreme Court Provided Relief to the People,
SOUTH AslA, January, 2014 at 2@vailable at http://www.southasia.com.pk/Images/archives
/2014/sa-jan14.pdf (providing an interview with faer chief justice of the Pakistan Supreme
Court, Saeeduzzaman Siddiqusge also Mian Muhammad Shahbaz Sharif v. Fed’n of Pak.,
(2004) 56 PLD (SC) 583 (restricting the Supreme Court’s jurisdiction under Article 184(3) from
considering habeas corpus petitions). These widees, the court stated, were conferred on the
high courtsMian Muhammad Shahbaz Sharif, (2004) 56 PLD (SC) at 598.

313 Inre Tariq Aziz-ud-Din, (2010) 43 SCMR (SC) 1301, 1341.

314 See Suo Motu, Case No. 5 of 2010, (2010) 62 PLD (SC), 78433, available at
http://www.supremecourt.gov.pk/web/user_files/6lmtase50f2010.pdf (discussing how taking
resources away from the welfare of the public dautss an issue of Fundamental Rights).

315 Muhammad Yasin v. Fed’n of Pak., (2012) 64 PLD (SC) 132, 144.

316. Watan Party, (2012) 64 PLD (SC) at 352 (emphasis added).
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Federation of Pakistan went even further, asserting, “Article 184(3) was meant
precisely for the purpose of ensuring that assets belonging to the people were
managed and exploited to their benefit and also for ensuring that waste or
abuse of such assets was not allowed to take place or continue.”"”

The third category of cases involved issues of citizen rights, envirtame
rights, and criminal law matters that mostly dealt with unsatisfaqiargress and
negligence on the part of law-enforcing agencies in handling crimined sash as
murder, rape, and kidnappingigure Four presents a pie chart showing the relative
proportion of cases in each of the three categories of PIL issuésse Eight. By
far, the largest category of issues litigated under PIL was the sectegbrya
—those cases dealing with governance, corruption, and electiolatiegu-that
made up well over half of the total reported cases. Interestingly, ahalbgif the
cases in this largest category wewe motu, which demonstrates the centrality of
the issues of governance and corruption to the court’s activism. However, not a
single suo motu case was reported in relation to election regulation per se. One
may argue that there was already a critical mass of petitioners in rtheofo
opposition political parties agitating election regulation issues, which restrained the
court from intervening of its own motion. But the situation wasdifferent in
governance and corruption cases in general. The data shows that thmade
suo motu interventions in all other categories and sub-categories of cases alongside
admitting regular petition¥2 The total number of PIL cases in Phase Eigh0ia

317. Khawaja Muhammad Asif v. Fed’n of Pak., (2013) 46 SCMR (SC) 1205 (emphasis
added).

318 Though it is premature to come to any conclusiothe question of why the court
exercised self-restraint vis-a-vis election regatatrecent allegations suggest that the Chaudhry
court colluded with the Election Commission in tiiggelections in favor of Nawaz Sharif’s
Pakistani Muslim League (N) (PML-N) parigee, e.g., Azam KhanFormer CJP to sue lmran
Khan over rigging allegations, THE EXPRESSTRIB., Jul. 6, 2014,
http://tribune.com.pk/story/732070/former-djpsue-imran-khamverrigging-allegations/.
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FIGURE 4
Categories of IssuesRaised in PIL During Phase Eight

Represented by each category of issues' share of PIL cases litigatgdRhase
Eight
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Figure Fiwe presents a pie chart showing the share of the total PIL cases
litigated of different types of PIL litigants in Phase EightnRekably, at least
one-third of all reported cases wexg® motu, while the remaining petitions were
roughly divided equally between politicians and political parties, lawgedsbar
associations,; government employees, citizens, non-governmental organizations,
and the media. If the data in Figures Four and Five is juxtaposed, it afipsars
there is a cross-cutting of litigants and issues, thereby meaning tbategjbries
of litigants ventured into different issues at different times.

319 The category of lawyers and bar associations dedwarious lawyers organizations
like Al-Jehad Trust and Wukala Mahaz Barai Tahafastbor, which have earned a reputation
for frivolous litigation in the constitutional casgr See Osama Siddiquel.egal Drones, THE
NEWS ON SUNDAY, Oct. 13, 2013http://jang.com.pk/thenews/oct2013-weekly/ri10-2013
/dia.htm#5(satirizing these legal organizations).



_28.2_KHAN_ARTICLE 4 (DO NOT DELETE) 2/23/20158:15PM

340 TEMPLEINT’L & COMP. L.J. [28.2

FIGURE 5
Typesof PIL Litigants During Phase Eight
Represented by each type's share of PIL cases litigated during PHase Eig
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F. Key Findings and Observations of the Periodized Study

Figures Six, Seven, and Eight provide schematic representations of the broa
periodized trends in PIL-based judicial activism. Figure Six shows the relative
frequency of reported rulings according to three general categories: (1)
constitutional—those that uphold the constitutionality of executive action or
challenged legislation; (2) unconstitutionrahose that declare executive action or
legislation unconstitutional, including interim orders, rolling reviews, and
declaratory or directory cases that indicate a clear posture of the cmart to
ruling of unconstitutionality; and (3) othercases that have been admitted or
registered for hearing, are at an initial inquiry stage, are interim judgnoerdse
limited to setting out guidelines, but in which the court reserves its opimidhe
merits.
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FIGURE 6

Frequency of Reported Constitutional, Unconstitutional, and Other Rulingsin
PIL Casesby Phase
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Figure Seven indicates the ratio of reported unconstitutional to consttution
rulings in different periods. It is interesting that in the first wave diicjal
activism (Phases One and Two), the ratio of unconstitutional rulirgg&-vis
constitutional rulings was roughly 1:1, whereas in the second (PRasesand
Six) and third waves (Phase Eight), the ratio increased to 5.5:1. Clealilial
activism in the first wave was much more balanced and restrained than in the
subsequent waves.
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FIGURE 7
Ratio of Reported Constitutional and Unconstitutional Rulingsin PIL Cases
by Phase
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Figure Eight is a line graph representation of the data in Figure Seven. It
brings into sharp focus the alternating waves and troughs \signithe waxing
and waning of judicial power based on the percentage of untbiestal rulings in
PIL cases.
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FIGURE 8
Per centage of Reported PIL Cases Ruled Uncongtitutional by Phase
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The main findings indicate that since the beginning of PIL irB198riods of
high judicial activism have generally coincided with democratic interludes under
both popularly elected governments and “civilianized” dictatorships. During each
of these periods, the Supreme Court was emerging from anédwvshbury an
ignominious phase of validating a military coup. At the same time, it was able to
assert its autonomy against other state institutions because of either relatively wea
and nascent democratic governments or increasingly unpopular ayirtgc
“civilianized” military governments.

Conversely, periods of judicial retreat have generally coincided with phases
of either judicial legitimation of coups and extra-constitutional governments
with the curtailment of judicial autonomy by representative governmentsawith
majority mandate or benefiting from a judicial purge in the recent past. &tliean
way, there is a structural pattern to judicialization in the transitional context o
Pakistan. The court-led genesis and episodic reemergence of judicialization
correlate to the court’s strategy for establishing and asserting popular legitimacy in
the aftemath of an “unholy alliance” with anti-democratic forces. In other words,
the overlapping of waves of judicial activism with the revival of deaogror
installation of “civilianized” governments under authoritarian regimes—suggests
that the Supreme Court has used PIL for popular self-legitimaferiods of
active judicial retreat, on the other hand, correlate to the court’s inward-looking
need to protect its institutional survival and territory in the face of dra-ex
constitutional takeover of government, judicial purge, or both. Politidalh@s
been a central feature of periods of both activism and retreat, @edsingly so in
recent years.
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IV. CHANGE AND CONTINUITY IN PIL JURISPRUDENCE: STRUCTURAL
PATTERNSOF JUDICIALIZATION

In twenty-five years of PIL, the Supreme Court of Pakishas steadily and
strategically chipped away at the threshold requirements for invdtsirayiginal
jurisdiction. It achieved this through overbroad interpretations of rElkted
powers, ever-expanding definitions of constitutional rights aedtiom of new
ones, synonymy of the concept of access to justice with judicial independen
extension of an extraordinary PIL jurisdiction into the domain of trawitio
judicial review, and the use of devices suchsas motu. The extent of judicial
overreach into politics was most certainly at its highest and most visitile in
third wave of judicial activism (2002013). Nevertheless, a temporal view of the
kinds of issues adjudicated under the umbrella of PIL reveals inteyesti
continuities between past and present.

The following section first discusses important inflection points in the
development of PIL jurisprudence over the years, then turagdtscussion of the
continuities underlying change, and finally provides a critical analykithe
implications of judicialization for the structural relations between the judiciaty an
other state institutions and democracy in general.

A. Changesin PIL Jurisprudence

Changes in PIL jurisprudence tend to follow the overall trendiserepisodic
rise and fall of PIL-based judicial activism over time. If one were to idettidy
single overarching principle of the Supreme Court’s PIL jurisprudence that
embraces all other transformations, it would be the court’s interpretation of the
threshold requirements for invoking its original jurisdiction. A pledéading of
Article 184(3) shows that there are, in general terms, two thresbgldrements
that must be shown if the court is to take cognizance of the mattefir§thie that
the matter in question must be of “public importance,” and the second is that it
must relate to the “enforcement of Fundamental Rights” enumerated in the 1973

320

Constitution:.

While the definitions of various Fundamental Rights have shifteoime
more significantly than othersthe definition of public importance has remained
relatively constant. In fact, those PIL cases that expressly allude to the
precondition of public importance trace back its meaning apprgviogthe first
pre-PIL Supreme Court judgment under Article 184(B)anzoor Elahi v.
Federation of Pakistan.” Simply put, public importance cases are those “in which
the general interest of the community, as opposed to the particular imtetbst
individuals, is directly and vitally concerned.””” Further, “the case must be such as
gives rise to questions affecting the legal rights or liabilities of the publibeo
community at large, even though the individual, who is the subjet¢ematthe

320, PAKISTAN CONST. art. 184, 8§ 3; see also id. arts.8-28 (outlining the Fundamental
Rights).

321 (1975) 27 PLD (SC) 66, 82.

322 Id.at 144



_28.2_KHAN_ARTICLE 4 (DO NOT DELETE) 2/23/20158:15PM

2014] TOWARD A DYNAMIC THEORY OFJUDICIALIZATION 345

. 323
case, may be of no particular consequence.”

With the beginning of PIL, there were some attempts at making thisgtabei
more open-ended. IBenazir Bhutto, for instance, the court opined that public
importance should be construed broadly to mean any serious quedéitad to
enforcement of Fundamental RigfftsBy and large, however, most subsequent
PIL cases have relied on tiManzoor Elahi construction.’” Regardless, the canvas
of issues that has been absorbed under the umbrella of public inggofias
become quite enlarged because of the discretionary nature of the defirfiiois T
self-evident from the periodized study in Part Ill. Typical PIL, Clastof PIL,
Political PIL, and High Court Writ PIL casesach of which can be further
divided into sub-categorieshave all found a place in PIL jurisprudence.

While public importance is a significant requirement, the mainstay of PIL-
based judicial activism is Fundamental Rights. Without a concrete reference to the
enforcement or violation of one or more Fundamental Rights, it isoustilge to
invoke the original jurisdiction of the Supreme Court. Not ssimgly, this is the
threshold requirement on which most PIL innovation is concentriatéthase One
of PIL, the first step of inquiry in most cases was whetheretifercement of a
Fundamental Rights issue was involved. If the finding was in tivenafive, the
next line of reasoning related to the existence of the public importarece
condition. For instance, a number of petitions for electoral reform madenthgir
to the court after th®enazir Bhutto judgment between 1988 and 1990These
were dismissed on the grounds that they did not relate directhg taidlation of a
specific Fundamental Rigfit. Therefore, the question of public importance did not
even arise in these instances.

As PIL slowly started gaining ground in Phase Two, cases continued to
emphasize Fundamental Rights but increasingly neglected to discubs pub
importance, presumably taking this to be self-evidéfithis was the period during
which the court moved from relaxed standing and process requisetoeza more
substantive engagement with Fundamental Rights. Noticeably, the cotintetyea

323 Id. at 145.

324 Benazr Bhutto, (1988) 40 PLD (SC) at 491.

325 See, eg., Abdul Wahab v. HBL, (2013) 46 SCMR (SC) 138%atan Party, (2012) 64
PLD (SC) 292; Suo Motu Case No. 13 of 2007, (200B)P&D (SC) 217; Ch. Muhammad
Siddique v. Gov’t of Pak., (2005) 57 PLD (SC) 1; Mian Muhammad Shahbaz Sharif, (2004) 56
PLD (SC) 583;Liaquat Hussain, (1999) 51 PLD (SC) 504; Zulfigar Mehdi v. Pak. Int’l Corp.,
(1998) PLC (SC) 615; State Life Ins. Emps. Fed’n of Pak. v. Fed. Gov’t of Pak., (1994) 27
SCMR (SC) 1341.

326, See, eg., Haji Muhammad Saifullah v. Fed’n of Pak., (1989) SCMR (SC) 22, 24;
Noor Muhammad v. Fed’n of Pak., (1988) SCMR (SC) 1987, 1988; Kabir Ahmad Bukhari v.
Fed’n of Pak., (1988) 21 SCMR (SC) 1988.

327. E.g., Haji Muhammad Saifullah, (1989) 22 SCMR (SC) at 24.

328 See eg., Inre Abdul Jabbar Memon, (1996) 29 SCMR (SC) 1349; Milikhammad
Ramzan v. Bnjab Univ., (1995) 28 SCMR (SC) 338(2); Arshad Ali Khan v. Gov’t of Punjab,
(1994) 27 SCMR (SC) 1532; Suo Motu Petition No. 91691, (1994) 27 SCMR (SC) 1028;
Human Rights Case No. 1 of 1992, (1993) 26 SCMR @XOLL; M. Ismail Qureshi v. M. Awais
Qasim, (1993) 26 SCMR (SC) 1781.
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used and expansively interpreted the right to life to bring within risdiation
various issues that did not appear to fit comfortably with any of ther oth
Fundamental Rights. The right to life under Article 9 of the 1973sfitokion
simply provided that “no person shall be deprived of life or liberty save in
accordance with law.”* This is one of the shortest and barest descriptions amongst
the enumerated Fundamental Rights in the constitution.

The first celebrated case under ArticleSghla Zia,”™ concerned a potential
environmental and health hazard from an electricity grid station constrincted
residential locality in the capital city of IslamabddRelying on precedents from
both India and the United States, the court argued that:

[tlhe word ‘life’ is very significant as it covers all facts of human

existence. The word ‘life’ has not been defined in the Constitution but it

does not mean nor can be restricted only to the vegetative or animal life

or mere existence from conception to death. Life includes all such

amenities and facilities which a person born in a free country is entitled

to enjoy with dignity, legally and constitutionaffy.
The court further proposed that the right to life should be read alithghe right
to dignity under Article 147 It rhetorically asked whether “a person can be said to
have dignity of man if his right to life is below bare necessity \ikdout proper
food, clothing, shelter, education, health care, clean atmospherenpotiuted
environment.””" A similar case of environmental rights wldest Pakistan Salt
Miners Labour Union v. Industries and Mineral Development Punjab, in which the
court ruledthat the “right to have unpolluted water is the right of every person
wherever he lives.”*”

But aside from these cases that directly affected the health and well-being o
ordinary citizens—some admittedly more privileged than othetbe court also
invoked Article 9 on very different facts. IEmployees of Pakistan Law
Commission v. Ministry of Works for instance, a group of government employees
alleged discrimination in the allocation of residential accommodation duringetenu
of service™ The court ruled in favor of the petitioners, arguing rather tenuously
that the accommodation was “necessary for maintaining adequate level of living”
under Article 97" Even more tenuous was the court’s interpretation of Article 9 in
the Judges’ Case, concerning judicial appointments and the powers of the chief
justice to overrule the president’s nomination,”™ andMalik Asad Ali v. Federation

329 See Khan & Siddique,supra note 43, at 22122 (addressing the right to life under
Article 9).

330 Shehla Zia v. WAPDA, (1994) 46 PLD (SC) 693.

331 Id. at 696.

332 Id.

333 Id. at 714. Aricle 14 states, “The dignity of man and, subject to law, the privacy of
home, shall be inviolable.” PAKISTAN CONST. art. 14(1).

334 ShehlaZia, (1994) 46 PLD (SC) at 714

335 Labour Union v. Indus. and Mineral Dev. Punjab, @987 SCMR (SC) 2061, 2068.

336 Emp. of Pak. Law Comm’n v. Ministry of Works, (1994) 27 SCMR (SC) 1548, 1549.

337. 1d.

338 (1996) 48 PLD (SC) 324, 373.
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of Pakistan, through which the court ousted Chief Justice Sajjad Ali Shdh.
both these cases, access to justice was subsumed within right to lif@sumeld
to include the right to an impartial codft.Malik Asad Ali elaborated that the
“exercise of this right is dependent on the independence of judiciary which can be
secured only through appointment of persons of high ityegrepute and
competence, strictly in accordance with the procedure prescribed ureler th
Constitution to the high office of the Judges of Superior Courts.”*" Article 9 thus
became a kind of a receptacle for unenumerated rights like accesside. jlrst
Phase Two, there was already little semblance between the expansionighitthe r
to life in favor of citizen-residents iBhehla Zia and in favor of politicians and
lawyer-petitioners inMalik Asad Ali. This leap of faith in the interpretation of
Article 9 was the Spreme Court’s self-empowering strategy for claiming
jurisdiction over questions affecting and relating purely to judicial poavet
status. Indeed, it was Article 9 that came to the rescue of Chief Jusitibarlf
Chaudhry when he was first reinstated by the Supreme Court ini20@ikhar
Muhammad Chaudhry v. President of Pakistan.™

In the third wave of judicial activism, Article 9 was further expanded to
include human rights cases concerning non-supply of electficity,well as cases
involving “reputation and status, and all other ancillary ifgges which the
law confers on a citizen.”** Moreover, the Supreme Court justified jurisdiction
over several cases of High Court Writ PIL on the basis of Articer@uing that
the provision extended to the protection of national wealth and resotir@ed, to
“any transaction, which is not transparent” including appointments to institutions
responsible for running governmental affairs, gatieg funds for the welfare
of citizens, and improving their standard of lifeAt the same time, Article 9
was continually invoked in a plethora of cases for which there was aliokeanf
precedents grounded in Phase Two. By and large, these involvedneneital
cases, public employee grievances over employment agreements, aiwlcrim
cases.

Phase Eight also witnessed the creation of another new Fundamental Right of
“judicial independence.” While “access to justice” in Phase Two was a derivative

339 (1998) 50 PLD (SC) 161, 161.

340 1d.; Judges’ Case, (1996) 48 PLD (SC) at 373.

341 Malik Asad Ali, (1998) 50 PLD (SC) at 189.

342 (2007) 59 PLD (SC) 579.

343 See Human Rights Case No. 14392 of 2Q&8ailable at http://www.supremecourt.
gov.pk/web/user_files/File/hrc_14392_2013.pgfe also Human Rights Case No. 7734-G of
2009, available at http://www.supremecourt.gov.pk/web/user_files éFIRC7734-G_1003-
GOF2009%5BAllegedCorruptionInRentalPowerPlants%SD.pdf (remarking that Article 9’s scope
has extended to all aspects of human life).

344. Sindh Civil Servants Ordinance, Constitution Ratit No. 71 of 2011, 92available at
http://www.supremecourt.gov.pk/web/user_files/Fiig/O.P.890f2011.pdf.

345 Khawaja Muhammad Asif v. Fed’n of Pak., (2013) 46 SCMR (SC) 1205.

346. Asaf Fasihuddin Khan Vardag v. Gov’t of Pak., Constitution Petition, No. 33 of 2013,
at 70, 77.
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concept based on Article 9, the Fundamental Right of “judicial independence” is
autonomous of Article 9, and in fact a precondition for the enforcewieall
existing Fundamental Rights. The Supreme Court has consisteniiyeddihis
position in a series of cases on judicial appointments, faleem Ahmed v.
Federation of Pakistan,” to Munir Hussain Bhatti v. Federation of Pakistan,™ to
Baz Muhammad Kakar v. Federation of Pakistan.” Interestingly,Munir Hussain
Bhatti indicated that “judicial independence” was both a Fundamental Right as
well as a matter of public importance, and citéafar Ali Shah—part of the
jurisprudence of regime legitimatieras a valid precedent for this conclusidn.
The strategic cross-fertilization of PIL principles between different foohs
jurisprudence has, thus, carried over into the third wave of judicialsmtiv

Figure Nine presents a pie chart showing the proportion of tiee timost
favored and recurrent Fundamental Rights used by the SupremeirCapbrted
PIL cases in Phase Eight in comparison to the aggregate of athdarental
Rights that were used in more than five reported judgments. The atgreg
category includes the right to property (Articles 23 and 24); thd taghawful
trade, business, and profession (Article 18); and the freedomaxfiatésn (Article
17). The right to life (Article 9) stands out as the most frequeimVoked
Fundamental Right, followed by the right to equality (Article 25) amdripht to
dignity (Article 14), which often accompany the right to life on déferissues’
In the context of Phase Eight of PIL, it is interesting to note thdewié right to
life and the right to dignity have been used across a wide cahisssies, the right
to equality has not once been invoked for the group of litigaltssified as
citizens, non-governmental organizations, and the media in Figure Five.

Overall, it appears that under the Chaudhry court, as well as generally, no P
cases have been reported in reference to the safeguards against dudegtation
(Article 10); the prohibition against slavery and forced labor (Article 118
safeguards in relation to religion (Articles 21 and 22); the safeguaaithsag
discrimination in services (Article 27); or the preservation of language, szmigpt,
culture (Article 28). A number of these provisions implicate minorights based
on religion, ethno-linguistic identity, and culture, but it seems thaetisssies are
not part of the priority agenda of the Supreme Geyarticularly when actinguo
motu—under its PIL jurisdiction.

347. Constitution Petition, No. 11 of 201@yailable at http://www.supremecourt.gov.pk/
web/user_files/file/18th_amendment_order.pdf.

348 (2011) 63 PLD (SC) 407.

349 (2012) 64 PLD (SC) 923, 990.

350 Munir Hussain Bhatti, (2011) 63 PLD (SC) at 4552, 466.

351 PAKISTAN CONST. arts. 9, 14, 17, 18, 23, 24, 25.

352 This aspect of PIL jurisprudence is also highkgheind corroborated by the lawyer-
activist Asma Jahangir in AN RIGHTS COMM’N OF PAKISTAN, supra note 312, at 8 (arguing
that the judiciary’s track record shows a bias against women and minorities); see also INT’L
COMM’N OF JURISTS supra note 29, at 12 (discussing the Supre@uert’s handling of issues
relating to human and minority rights).
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FIGURE 9
Fundamental RightsInvoked in PIL Cases During Phase Eight

Represented by each Fundamental Right's share of PIL cases litigategRhate
Eight

Other Rights
(> 5 Reported
Cases)

Right to
Dignity Under.
Article 14

Right to Life
Under Article
9

Right to
Equality
Under Articl
25

Furthermore, relative to previous phases of Rlg motu cases in Phase
Eight account for two-thirds of the total numbersab motu cases reported since
the beginning of PIL in 1988. Figure Ten presents a pie chargeming this
hard-hitting statistic.
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FIGURE 10
Number of Reported Suo Motu PIL Cases by Phase
Represented by each phase's share efi@alinotu PIL cases

Phases 1 &

Phases 3 & 4

Phases 5 &

Phase

Phase 7

B. Underlying Continuitiesin PIL Issues

Despite the many changes that PIL has undergone in the quarter-adntsiry
existence—including the alternating waves of judicial activism and retreat, as well
as qualitative and gquantitative changescontinues to evolve on a continuum that
is remarkably unchanging in terms of the structural relationship betiee
judiciary and civiliandemocratic government. The figurative “judge as paternalist”
who first made an appearance in the pre-PIL judgmeBegdm Nusrat Bhutto in
1977, has only become more strengthened over the course of PIL’s development.

This has been possible because of the periodic military interventions treat ha
stunted, even hijacked, democratic transition and, in the process, thsed
constitutional courts for the twin purposes of legitimation ofat#df government
and delegitimation of civilian politics. In turn, the courts have responded b
constructing a fluid jurisprudence, one that aspires to give the appearfince
passing seamlessly, but repeatedly, from the jurisprudence oferdggitimation

to one of democratic legitimation, with the primary objective of judicial self-
legitimation and preservation. This process of jurisprudential reinveistiarkind

353

of defense or survival mechanism, deeply institutionalized in the SepCenrt.

As an institution that straddles both authoritarian and elected governments,
the Supreme Court both constitutes and is constituted by its role as mediator

353 See Maryam S. KhanGrave Implications, THE NEWS ON SUNDAY, Dec. 8, 2013,
http://tns.thenews.com.pk/grave-implications-2/#UgeKDIU (citing Chief Justice Chaudhry’s
attempts to connect past, more narrow jurisprudavite a contemporary issue as a means of
reinvention).
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between the deep state and the civilian leadership. Its unique status as an
intermediary allows it to assert its autonomy and ascendancy over the politica
sphere in periods of civilian rufg. Recently, the court has asserted its judicial
independence even against strategic military-civilian partnerships that degiive th
formal legitimacy through international aid and rule of law rhetoric. Thpreboe
Court’s assertion of autonomy grows out of its need for self-legitimation at the
beginning of every cycle of democratic transition, including at dppermoments

of such transition in militaryed “guided democracy.”” The main casualty of
judicial self-legitimation is the democratic procé$s.

An illustration of the structural pattern of judicialization underlying theemor
cosmetic changes in PIL jurisprudence is the contindiimgleed growing—
Supreme Court intervention in issues of political salience that rdixigl
autonomy the wrong way. One such issue is judicial appointmentsotied
matters generally related to judicial independence. Judicial appointments first
became a deeply political and contentious issue in 1996 during PivasénTthe
Judges’ Case, the court ruled that the chief justice’s opinion had primacy over that
of the executive in judicial appointmentsSince then, institutional conflict over
this issuejncluding intra-judicial conflict, has been grievous and recurrent, leading
to such extremes as tifurth Dissolution in 1996 and the forced expulsion of
Chief Justice Sajjad Ali Shah the following year by the court itseMiahik Asad
Ali >*

PIL cases on judicial appointments resurged in Phase Eight, after the
reinstatement of Chief Justice Chaudhry and other Supreme Calice$uslhe
court moved swiftly to consolidate its position vis-a-vis the possthrraf civilian
government. Quite apart from carrying out an intra-judicial purge of pr
government judges, the Chaudhegd-court thwarted Parliament’s constitutional
amendments to make the judicial appointments process more transpatent an
participatory and less partisan. By subjecting their opinions to judiciaweyy
the Supreme Court, parliamentary representatives’ discretion was severely

354, See, eg., Kalhan,supra note 31, at 39 (caending that the Pakistani judiciary “in fact
has exhibited significant autonomy from civilian political actors”); PAULA R. NEWBERG
JUDGING THE STATE: COURTS AND CONSTITUTIONAL POLITICS IN PAKISTAN 11 (1995) (“By
stepping into the vacuum too often created by aasfthat might render the state ungovernable,
the superior judiciary has occupied a place of unique political opportunity.”).

355 See Aqil Shah, The Transition to ‘Guided’ Democracy in Pakistan, in THE ASIA-
PACIFIC: A REGION IN TRANSITION 207, 214 (Jim Rolfe ed., 2004)available at
http://www.apcss.org/Publications/Edited%20Volumesgfi@nalFinal%20chapters/Chapterl3Sha
h.pdf (explaining the term “guided democracy” is in reference to General Musharraf’s plan for
military-led democratization in Pakistan).

356, See, eg., Waseemsupra note 29, at 30 (arguing that “the courts’ operations in an
activist mode has the potential to discredit alieimigovernment that operates within the
framework of a militarydominated power structure”).

357. Judges’ Case, (1996) 48 PLD (SC) at 327.

358 Fourth Dissolution (1998) 50 PLD (SC) 388yialik Asad Ali, (1998) 50 PLD (SC) at
355.
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circumscribed?” Among other things, the court argued that the precedents in the
Judges’ Case andMalik Asad Ali “would continue to apply to the new mechanism

with full force. In fact, these principles can be said to be applicable even more
strongly after the introduction of the newly constituted bodies:" The court

thus reaffirmed the pre-amendment control of Supreme Courtgssticer the
judicial appointments process through PIL. The important thing te iscthat the
court’s posture toward the issue of judicial appointments was not new; the posture
was a regeneration of its old position and, as such, an indication stfutsural
dominance over representative institutions.

Another example of a contentious issue confronted by the courtrogrite
eligibility to run for, hold, or remain in political office. The Chaudhry court’s
removal of Prime Minister Gilani in Phase Eight is highly reminiscef its
jurisprudence of dissolutions under Article 58(2)(b) in Phase TWough some
may argue that the questions under the court’s scrutiny are distinguishable under
the two modes of removal of the executive, there is no gainsthanghe thrust of
the court’s reasoning and its attitude of contempt for politics have been strikingly
similar in both scenarios. In the two Article 58(2)(b) cases in lwtlie Supreme
Court upheld the dissolutienboth times against Prime Minister Benazir Bhutto in
1990 and 1996-it did so on grounds that included, among other things, ridiculing
of the judiciary (19909 and a “sustained assault on the [judiciary]” (1996).*"

In removing Prime Minister Gilani in 2012, the court rested its decisidhen
most open-ended grounds under Article 63(1)(g) of the 1973tation for
disqualification from parliamentary membersHip.The relevant part of this
provision reads, “he has been convicted by a court of competent jurisdiction for
propagating any opinion, or acting in any manner, prejudicial tthe.integrity or
independence of the judiciary of Pakistan, or which defames orshiritgyridicule
the judiciary or the Armed Forces of Pakistan.”.Thus, both times, the court
endorsed the principle that political representatives who interfere with the
judiciary’s autonomy—whether through verbal criticism, resistance to the court’s
dominance in judicial appointments, or nimmplementation of the court’s orders—
may be legitimately deposed by or through the court. ThesSupreme Court’s
power to stand in judgment of and act as a patronizing watchdog over
representative institutions of government has deep roots in its histonictibfuof
delegitimizing politics, strengthened further by the jurisprudencdisdgolutiors
in the 1990s.

Interestingly, the Chaudhry-led Supreme Court has made no secitst of
idealization of Article 58(2)(b) even after its second repeal by the PRPrgoent

359 Munir Hussain Bhatti, (2011) 63 PLD (SC) at 4584 (holding that the court was
empowered to judicially review the decisions of fh&rliamentary committee in the judicial
appointments process).

360 Id. at 446.

361 Ahmad Tarig Rahim v. Pak., (1992) 44 PLD (SC) &&2-54. This case was decided
under the Supreme Court’s appellate, not original, jurisdiction. Id. at 660.

362 Fourth Dissolution, (1998) 50 PLD (SC) at 436.

363 PAKISTAN CONST. art. 61, § 3(1)(g).
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in 2010™ In a 2011suo motu PIL case concerning the deteriorating law and order
situation in Karachi’ the court nostalgically harked back to Article 58(2)(b) while
pontificating on the failures of the government in controlling the ddbed. As if

the irony of the ignominious origins and history of Article 5&8§2){as completely
lost on the judges, the court stated that it could unilaterally revive the jurisgride
of dissolutions? It alluded in specific detail t&ourth Dissolution, which upheld

the dissolution of Benazir Bhutto’s government in 1996," arguing that if similar
circumstances of breakdown of law and order prevailed in Karachithleetourt
would be “bound” by that ruling.’™ Presumably, this meant that the court would
arrogate to itself the discretionary powers of dissolving the National Assembly
thus effectively taking on a dual judicial-executive role that was not ayats
under the original Article 58(2)(b). The court, however, saw npasgnt
contradiction in either granting primacy to a defunct body of jurisgroe over a
clear parliamentary consensus against Article 58(2)(b) or sittingdgmant over
the performance of the government in the absence of an exgesstutional
mandate.

The following section engages in more substantive detail with the pecsisten
of the judge as paternalist in PIL discourse in Pakistan to demonstrate the
structural patterns of judicialization that tend to get obscured by narratives
emerging from the lawyers’ movement that the judicial activism under Chief
Justice Chaudhry is unprecedented.

C. Judicialization & PIL’s Anti-Democracy Discourse: Persistence of the Judge
as Paternalist

The third wave of judicial activism that began in 2009 coincided with the
second reinstatement of the constitutional court judges who haddbpesed by
Musharraf in 2007. The Supreme Court justices, and especially thejugdtieé,

did not waste time in signaling to the new government their intetbi@mversee
and regulate the nascent, fledgling democracy. In the first yeargostatement,
the court assumed a patronizing, but reconciliatory, even hopeful toneel of
the first cases on judicial appointmeng&ndh High Court Bar Association v.

Federation of Pakistan, the court, referring to the government’s decision to restore

the judges, opined that, “[w]e are sanguine that the current democratic dispensation
comprising of the President, the Prime Minister, Ministers and tHeuPant shall

364 Article 58(2)(b) was reintroduced by Musharraf thigb the Seventeenth Amendment
and repealed by the succeeding PPP-led coalitiomergment through the Eighteenth
Amendment. ONSTITUTION (SEVENTEENTH AMENDMENT) ACT, 2003, available at
http://www.pakistani.org/pakistan/constitution/arderents/17amendment.html; O8STITUTION
(EIGHTEENTH AMENDMENT) ACT, 2010, available at http://www.pakistani.org/pakistan/
constitution/amendments/18amendment.html.

365 Inre Law & Order Situation in Karachi, Suo Motu Case N6.of 2011 available at
http://www.supremecourt.gov.pk/web/user_files/BMIC160f2011 detailed_judgment.pdf.

366. Id. at 43.

367. Fourth Dissolution, (1998) 50 PLD (SC) at 388.

368 InrelLaw & Order Situation in Karachi, Suo Motu Case W6.of 2011 at 91.
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continue to uphold the Constitution, its institutions and sacred values.”*” At the
same time, irDr. Mobashir Hassan v. Federation of Pakistan—dealing with tle
constitutionality of a law passed by Musharraf for reaching a compromise
settlement with political partiesthe court laid out its limits of tolerance for
undemocratic behavior:

[TIhis Court cherishes the democratic system and the will of the

electorate. It also wants the Federation to remain strong and stable . ..

If such representative betrays his trust by involving himself into

corruption or the offence of moral turpitude, he disqualifies hintself

continue as a member of the Parliametit[.]

However, as instances of institutional conflict and deadlock began to emerge,
the court’s tone very quickly escalated to a reproachful, and at times threatening,
decibel. Responding to rumors generated by the media that the govemasen
considering withdrawal of its decision to restore the judges, the¢ expiressed its
apprehensions about being throttled and declared the government’s action, if true,
as tantamount to subversion of the constitutioRrom then on, the court actively
began to check instances of democratic deficit and corruption. Interestingly,
petitioners in many of these cases were politicians, themselves trying & scor
political points by calling for judicial intervention. In a case concerningydeta
the part of the government in constituting an Election Commission, the cou
turned its discretionary PIL jurisdiction on its head, asserting tHat]here
inaction of State functionaries, their deviation disregard or delay in the
mandated performance of the functions under the s@momionare
challenged . . . the courts have no jurisdictiorppéomit the State functionaries
to remain static, inefficient, or lukewarm towards their constitutional duties.”"”

In a case in which the court intervened to ostegsddescalate violence in
Karachi, the court unreservedly targeted the proainauthorities for their
failure to control the law and order situatiShThe court proclaimed that
“people do not have trust in the law enforcing agencies to counter the deadly and
influential persons who happen t@rorize the innocent citizenry.””* In contrast,
the court justified its own actions by arguing that $t® motu intervention
“ensure[s] and strengthen[s] the hands of those who actually apply the law . ..
stopping corruption and mal-administration .””> By way of a rap on

369 Sndh High Court Bar Association, Constitution Petition, No. 9 of 2008yailable at
http://lwww.dawn.com/ news/889917/test-supreme-court-judgment.

370, Dr. Mobashir Hassan v. Fed’n of Pak., (2010) 62 PLD (SC) 265, 330.

371 The reference is to treason und@xBTAN CONST. (1973) art. 6Sndh High Court
Bar Association, Constitution Petition, No. 9 of 200%vailable at http://www.dawn.com/
news/889917/textf-supreme-court-judgment.

372 Mubasher Lucman v. Fed’n of Pak., (2011) 63 PLD (SC) 775, 778.

373 InrelLaw & Order Situation in Karachi, Suo Motu Case W6.of 2011.

374 1d.at 72.

375 1d. at 48; see generally Human Rights Case No. 19526-G of 20E®ailable at
http://www.supremecourt.gov.pk/web/user_files/FHIRC195260f2013.pdf; Suo Motu Case No.
10 of 2011,available at http://www.supremecourt.gov.pk/web/user_files/Sigd_Motu _Case
_No100f2011.pdf; Human Rights Case No. 1356-P df92@vailable at http://www.supreme
court.gov.pk/HR_Cases/7th%20final/1356-Pof2009.pdf.
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knuckles, the court added: “All over the democratic world, judicial review only
strengthens democracy and should be welcomed by democratic governménts
resented and resisted.”””

In a case relating to governmental negligence in managing a natural disaster
Marvi Memon v. Federation of Pakistan, the court tried to garner popular public
support against a government perceived as deeply corrupt and deliberately
neglectful of the poor. The court insisted that it had a “duty” to intervene on behalf
of “non-resourceful” persons, and that, “[i]f SC does not intervene, powerful and
influential persons, with collaboration of executive, will continue to déaeypoor
their rights.”"”

By late 2011 and early 2012, cracks began to appear in the psppfaort
for the Supreme Court. This was largely a consequence of the court’s hyper-
activism as well as its condescending and peremptory attitude towardtditigan
government officials, and lawyets The court’s PIL discourse at this time took on
a noticeable self-congratulatory and aggrandizing quality. For instance in
Memogate, while ruling that th government’s action was tantamount to
compromising the security and sovereignty of Pakisthe court stressed that
“[i]t is for the first time the judiciary asserted its authority and as a result thereof
the democratic system is prospering in the country.””” In another highly political
case, Arsalan Iftikhar v. Malik Riaz Hussain™—in which the chief justice
personally tooksuo motu notice of allegations that his own son was involved in
influencing the judicial process through hefty bribdle court, while absolving
the chief justice’s son of any wrongdoing, eulogized its role in putting democracy
back on its rails:

Three years ago, in another case of great public importance, ate: wr

“the past three years in the history of Pakistan have been momentous,

and can be accorded the same historical significance as the events of

1947 when the country was created and those of 1971 when it was

dismembered. Itsi with this sense of the nation’s past that we find

ourselves called upon to understand and play the role envisagtx for

376 InrelLaw & Order Situation in Karachi, Suo Motu Case W6.of 2011 at 48.

377. Marvi Memon v. Fed’n of Pak., (2011) 63 PLD (SC) 854.

378 See generally Khaled AhmedAutumn of the Patriarch, NEWSWEEK PAKISTAN, Dec,
28, 2013, http://newsweekpakistan.com/autwfithe-patriarch/; Matthew Green & Qasim
Nauman, Pakistan’s Gun-Singing Chief Justice Faces Backlash, REUTERS June 24, 2012,
http://lwww.reuters.com/article/2012/06/24/us-pakispolitics-idUSBRE85N05D20120624;
Saroop ljaz, Op-Ed.Please, Not Again, EXPRESS TRIBUNE, June 23, 2012, http://tribune.
com.pk/story/398189/pleaset-again/;Anil Kalhan, Herald Exclusive: Courting Power, DAWN,
Nov. 19, 2013, http://mwww.dawn.com/news/1057181/heral d-exclusive-courting-power;
Markandey Katju, Op-EdRakistan Supreme Court Has Gone Overboard, THE HINDU, June 22,
2012, http://www.thehindu.com/opinion/op-ed/pakistasupreme-court-hageneoverboard/arti
cle3553558.ece; Babar Sattalydging Chaudhry, DAwWN, Dec. 12, 2013, http://www.dawn
.com/in-depth/chief-justice-departs/.

379 Watan Party v. Fed’n of Pak., (2012) 64 PLD (SC) 292, 350 (quoting approvingly
from the judgmentn re: Corruption in Hajj Arrangements, (2011) 63 PLD (S6B).

380, Arsalan Iftikhar v. Malik Riaz Hussain, (2012) 640P(SC) 132.
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Supreme Court by the Constitution. The Court has endeavored ttwlupho

the Constitution and has stood up to unconstitutional forces bent upon

undermining it’ It has been another three years since then and we can
say with confidence that Pakistan’s constitutional journey has gone not

one step backwards. Today, as ever before, the Court has emaletovor

uphold the Constitution and has stood up to unconstitutional forcés ben

upon undermining it.
Finally, in a high profile case relating to the non-implementation oNiR®, the
court reminded its varied audience, “[l]et nobody forget that in the not too distant
past we stuck to our commitment to the Constitution and constitutionalidm a
were not shy of giving personal sacrifices for fulfillment of that commitment.”*"
The court further reminded that:

This Court has already shown a lot of grace and magnanimitiyein

matter and has demonstrated a lot of patience and restraint in this regard

over the last about two years but in the present dismal and most
unfortunate state of affairs the Court is left with no other option baisto,
warned in categorical terms on the last date of hearing, take appropriate
actions in order to uphold and maintain the dignity of this Canit to
salvage and restore the delicately poised constitutional balance in accord
with the norms of constitutional democraty.
The court showed customary brazenness and irreverence in referringnto the
president Asif Ali Zardari as the “co-Chairperson of the major political party . . .
who also happens to be the President of Pakistan.”* The court rumbled with a
final note of warning:

Obedience to the command of a court, and that too of the apex Court of

the country, is not a game of chess or a game of hide and seglofl

course, a serious business and governance of the State and maintaining
the constitutional balance and equilibrium cannot be allowed to be held
hostage to political tomfoolery or shenanigahs.

The “judge as paternalist” is thus deeply ingrained in the collective psyche of
the Supreme Court. This image is unlikely to make a permanent ekihgsas
military intervention in politics—direct or indirect—continues to instrumentalize
the constitutional courts for legitimation of de facto government and de-
legitimation of democratic politics.

V. TOWARD A DYNAMIC THEORY OF JUDICIALIZATION IN TRANSITIONAL
SOCIETIES

A dynamic theory of judicialization must endeavor to provide a positive
explanation for a number of things. To begin with, it must explairgiedic and

381 Suo Motu Case, No. 5 of 2012, @vailable at http://www.supremecourt.gov.pk
/web/user_files/File/S.M.C.50f2012dt14-6-2012.pdil{#s omitted).

382 Suo Motu Case, No. 4 of 2010,/ available at http://www.supremecourt.gov.pk
/web/user_files/File/NROCaseDt.10.01.2012.pdf.

383 Id. at4.

384 Id.at5.

385 Id.
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recurring rise and fall of judicial activism and power, as well astitheng and
sources of this phenomenon. Moreover, it must explain the changése
judicialization jurisprudence over time, particularly why judicial activism o o
period appears to be different or unprecedented in relation to another. period

As far as the first element of the rise and fall of judicial activism is coaedern
the periodized study in Part Il presents preliminary evidence ofaadsauctural
pattern of judicialization in Pakistan. The coincidence of waves of judicial
activism with the Supreme Court’s efforts at garnering popular legitimacy as an
independent, democratic institution and asserting its autonomy in thecgdoliti
sphere, points to two conclusions in Pakistan, but also in othesitivaal
societies. First, the sources of judicial power are embedded in the larger structures
of historical and evolving power relations, and are, therefore, bestvelsover a
long time period. Temporary configurations, alliances, and couragedigsal
leadership may provide the immediate triggers for judicialization at specific
moments in time, but are not self-determining or autonomdusisiorical-
structural factors. Second, despite the appearance of change in judicialization
jurisprudence, there are deep continuities over time in the effecingatt of
judicialization on political institutions and the political process as a whole.

In transitional societies like Pakistan, democratization does not follow a linear
path?® Indeed, if there is any prototypical evolutionary cycle for democratic
transition, then it is instantiated by the oscillation between authoritarian and
elected governments in Pakistan, with the latter rooted within and deeply
constrained by authoritarian norms and institutibnsln such societies,
judicialization is likely to have a cyclical pattern, with every successive cycle of
transition providing an enabling environment for the judiciary to assert its
autonomy with renewed force for the primary objective of self-legition.
Transition in this context refers not only to a shift toward ordinglgctoral
democratic processes, but also toward models of controlled or guidentidey
led by authoritarian governments pursuing an international donor agémdle of
law and democratic reform.

The Pakistani case study shows that each new interlude of demoor#usy, i
broad sense, is accompanied by an intensification of judicial activisig.igh
evident from total volume of constitutional litigation, the high ratio of
unconstitutional judgments, a more liberalized interpretation of the constitution
courts’ jurisdiction and powers, and growing intervention in purely political
guestions. These changes occur for a number of reasons. Sarispgriods of

386 New theories of democratic transition in the podit science and law and development
literature have debunked the stled “transition paradigm,” which presumed a pattern of
linearity in democratization on the basis of dematicrevolution in the Westee, e.g., Thomas
Carothers,The End of the Transition Paradigm, 13 J. DEMOCRACY 5 (2002), available at
http://www.journalofdemocracy.org/article/end-traios-paradigm.

387. Larry Diamond labels this phenomenon “the democratic rollback.” Larry Diamond,
The Democratic Rollback: The Resurgence of the Predatory State, 87 FOREIGN AFFAIRS, no. 2,
2008, available at http://www.foreignaffairs.com/articles/63218/lamijemond/the-democratic-
rollback; see also, Kalhan,supra note 31, at-313.
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activism have the advantage of an existing jurisprudence that thés amam
enhance and develop further without the labored and gradual justificatibn th
acompanies the establishment of new principles. In addition, courts have the
liberty to strategically and selectively apply jurisprudential principles in later
periods by drawing on an internally inconsistent and at times opentyadictory
body of precedents that emerged in different periods of the transiicle.
Another reason relates to the kinds of issues that the courts encanohimre able

to prioritize at the point of transition without any direct and immediate thoeat
their autonomy, and the litigants and groups that are mobilizedpjposguof the
courts, including the media that provides the added visibility to the courts’
initiatives. Widespread opposition to the incumbent government may also b
significant factor in the relative ease with which the courts are able ifdysw
enhance their prestige and credibility through a high volume of uticoiosnal
rulings.

Aside from the changes in jurisprudence, a dynamic theory of judidializa
also reveals the structural continuities in the construction of judicial povesr ov
time and the effect of judicialization on democratic institutions and psese The
institutionalized ascendancy of the judiciary over the political sphera is
consequence of the persistence of authoritarian structures that creatéosyihe
judiciary to assert itself as a paternalistic, even disciplinarian force over
representative institutions at times when the judiciary is facing a crisis of
legitimacy or is seeking to demonstrate its heightened normative iythtier
reinstatement.

In the current judicial dispensation, there seems to be a Iull in judicial
activism. This is somewhat similar to Phase Three, but not entirbb .eXit of
Chief Justice Chaudhry was voluntary and has not precipitated an imnediate
The chief justice’s departure has allowed the Supreme Court to roll back from the
hyper-activism of the past almost five years and to undertake dacoagel in
respect to the increasing criticism it has attracted as a result of its thigpey-
posture toward the government. The court, under the leadership of ahrefw
justice, has strategically chosen to exercise restraint, which is reflected, among
other ways, in the definite slowdownsao motu interventions:®

388 In fact, the Supreme Court has shown open wil@sgnto introspect about judicial
overreach through excessive usesiad motu interventions.See, e.g., SC Suggests Review of Suo
Motu Powers, EXPRESS TRIB. (Apr. 4, 2014), http://tribune.com.pk/story/6902&-suggests-
review-of-suo-motu-powers/.



